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¢ o we ‘.zf'§5§*~§95¥f!$;§§§«‘%¥c@ CQMMISSION. QF-+ . -
R SOUTHGAROLINA. =1 v e oo
. RO%ET NOS. 2005-385+E; anid 2008386+E - ORDER:NO. 2007:618,*
CeL e gt Tl AUGUST 30,2007, ., - 1cv vt § fitans oy o)
INRE; | Dogket No. 2005-385:E, - Petition of.the ;' QRDER ON-: s »uin, * o0
ffice of Regulatory Staff to Establish CONSIDERATION OF
Dogkets ta Congider Implementing the ... - ). THE;APPROPRIATE.. .
Requiitenients of Scct{gnl 1 (Net Metering ) STANDARDS TO BE
. and Additional Standards) of the Energy... » ). USEDFORNET 4, .0 ..
Policy Act of 2005. ) METERING AND
' Pk g M . e, ) SMRT METEMNG IN-
and ) SOUTH CAROLINA
‘ it P A A ) AT P R N ) Vs LT ey R
‘Docket No. 2005-386-E - Pefition of the )
.. Officé of Regulatory Staff to Egtablish .. .. . ) - ‘
* Dockets to C%ngidé’rll’iﬁpionieﬁting the )
.+, Reguirements.of wmwga (Smart; . . )
% ' w&%ﬁﬁ% of the Enei'%éy‘l Poliey Act of 2005. )

. Fhese. matters co‘mex\ before the Public Service' Commission of Seuth' Carolina*

(“the. CgmrﬁiSsion’ﬂi) .oh.the Petitions' of the. Office-of Regulatory Staff’ (“ORS”) to-

Establish Dacketdito. Consider. Iniplementing the Requirements *6f Seetion’ 1251 (Net

Metering :and Additio’nal Standards).and to Consider Implementing the Requirements of

Y Section f19?352\ (Smart Metering) of the Energy-Policy Att of 2008.'

On' My I'5, 2007, this Commissioh held a Heating ‘at Which patties presented’

testimony arid exhibits dealitig with implérieriting in' South Carblina the nef metérihg and

smért ‘frietering ‘provisiotis of the Energy Policy At of 2005. The regulated investor

owned' utilities in’ South Caroling to which' the et metering dnd smart meteritg

\ "I;'
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T

provisions are apnlicablé; ahdf'*thg i"“@f‘ﬁéeﬁ of Reghiibtory’ Staff (“the Joint Parties”)
presented a joint proposal for the disposition of these' tWa ‘matters.

With'respéot to-Fét ritdifhg, tHe utititiés' and ORS pibfposed Tripléinenting the
same program that has been implemented in North' Cérolina. In short, as proposed by the
Joint Parties, a cusfomer Wﬁo opts to be net met’ered *wouj& Bé subjecf on a xﬂonthly g

R T IR IS B SRR

basis, to: & basi¢' fa ilifies. oﬂérge at the tanff rafe- S cfeméufd chai’fg‘e* at the tﬁriff“ rate for

TR AR A N JUE S L | TR P r AR AN

the customer *$ hi Hé’st dehia’ﬂa if that month; ori-psak éuﬁtbhl‘er generatidn WOqu offset

t ”"\ :l ‘ ‘ ! %
the custome’r’h Oﬂ-peak consitmphon, with the net on-peak consumption billed at the on-
» : }‘Vgh N b N "~

peak tarlff rate off-peak custo‘iner generatton woul;d offs?t the customer s fo peak
consumption, with the net off-pe;ak consumpif n“ bxllec'l at the eff-peal; fanff rate, excess.
on-peak cuslomer generatmn would be uSed td offéet custdﬁret;’s off pé‘gi& ‘qohsumpnon,
but not vice versa, recognizing the highcr cost of on-peak generation; in no case would
the charge to,the customer be less than zero; and custoiner credits would earry over fo the
succeeding month for one.year.. After one year, any remaining credits would'be zeroed:: -
out; g;!.nd, excess. Redewable Energy Credits (Green Fags) would be granted to.the utility.

¥

Residential, custonter geperation would be limited to.a maximum of 20 kW, and ton--i-

8%l 40 0 8bed - 3-/11-020Z - DSdOS - NV €G:Z L1 dunr LZ0Z - ONISSTO0Hd HO4

residential customer generatipn would be.limited-to a maximum of-100kW. »Parfi‘cﬁi;”;atioi"l s
would be limited to ,;O:g%y of the South,Carolina jurisdictional peak load for the prior year.
According. 49, the Joint, Perties, she joint proposal. is- designed .to, maintain. system .
rchabxhty wmle qllowing utilities and consymers to tes; net metering,. It is also desngned; .

to prgcludg subsidization of net metering cystomers by, those who ¢hose not to net meter..
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e Amqu@g amly@iwf fmjjimpb“s'eci: ﬁrogmm;*"the ominission adopts the joint
proﬁqéeil,: as gt;féz,géd:wjt,hltwc; exqepﬁims;: Vl}‘esidehﬁal and small comimercidl -Gulstomérs
curreptly haye 9,choiqr;e.to be; on.a flat tate tariff or a time-ofiuse tariff with a desriand
compopent. ... This Commission is intergsted:in: exploting the feasibility of -offéting a
similar choice between a “flat rate” or a “time-ofﬁuse with demand component” tariff to

customers, who would like to take, advamﬁage rof:nefmetering. Therefore, ‘withinr 90" days

of the-filing .of thig Qrder, the utilities shall provide a proposed tariff that would allow

such a ghoice for customers: who;chedse to nét-meter. . Specifieally, the. tariff should be

desigped ta allow regidential ami'ﬁmall:cmpnemial cuistorhers to- pay the-utility’s ‘existing’

ﬂatl kWh rate forany, power.purchéised fromthe.atility,iwhile regeiving-a credit:for-any -

BXcess gggégatig@ provided ta the utility-on a. peak/eff-peak ‘or real time pricing bésis.

. This tariff'should be.designed to eliminate, as much as pdssible, any crogs-subsidization

of customers,.. If, aRerinvestigation, any utility believes that such a tatiffis not feadible,

they should explain:the reasons far thig conclusien,. within 60 days of theé filing 'of this-
' Order, in.liew of.proposing the requested.tariff. . Secondly; the Commission is aware'that

Renmﬂblﬁ Energy Greédits are not currently-being traded, and thus have no applicability .

at thistime., THerefore, we will address ownership of Renewable Energy Credits when a

viablg.harket exists; and we will lpok to the parties to raise the issue at that time. All -

other.aspects of the wtilities’ proposed net metering program would remain the samie.
1. -With respect to Smart Metering, the utilities and ORS point out that our regulated
utilities- all have offered time-based. rate* schedules for some time and that a number of

large load customers take advantége of programs which provide real-time load data to

Yo
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: facilitate the-ability of gustomiéls: to’ manage their power requitements. Their Proposal ng

concludes that this offering meets the pertinent EPAct- 2005 requirements. Inf genetal, the m

. . )

Commission supports this. positiony dnd so finds, Theérefore, the Commissidbh accepts the GZ)

joint position of the fegulated. utilities and ORS- that adoption of the federal standards is™ B

N

not necessary with regard to smart metering. - b -

. [

' -]

However;. we nate the conspituous lack of: focus o residentiat and cotfintercial @

. . ~

customers with respectito:smart-metering. -One rkadon for the low Usage of smart meters ;

w

by residential ahd. commescial customers may be a‘lack-of knowledge on the part-of thaose J§>

customers with:téspéet: to.the: availability'and capability of ‘$maft mefers. We therefore '
ordey; the: utilities to continue to nake'éimart meters availdble to all customers, énd ‘also s

ordey: the - utilities. to ‘propase, within 1180. days fromr the dafe of this Order, a

wF

cammunidations plan to inforr.all customers of the-availability and' apdbility bf srhsrt "

meférs,t hm‘v" ,théy‘}m“gyf.use- those capabilities to:better manage their power fequiremerits,

and atiy additi;c'mab ¢osts and available payment arrangethents-for those éosts. s .~ - “
A, addifiorw,k- issue that arése from testindony at’ the 'smart métering Hearing °

invo)ved internal smart metering installed by:somé Wal-Mart stores. Wal-Mart’s witness >

817l Jo g| ebed - 3-/11-020Z - DSOS

requested that it'not have ta-pay for-a utility-installed 'smart’ meter-if Wal-Mart-has™" -
already instdlled‘a smart meter which meets-or eéxcéeds utility or Commission 'standards
at a store. Rather than:ruling on this issue based on the limited.record currently presented
in this docket; this Commission éhcourages Wal-Mart.and thé utility to try to fesolve all
issues cohcerning the installation of and payment for.smatt meters throtigh negotiation’'
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If neg@tiﬁ}wnﬁ are unsuccessful a pany ¢an file a formal ‘complaint with this

Commxssxon. S e :

This Order shall’ remait in' full force and effect until further Order of the

Commission.

BYORDER OFTHE COMMISSION:- v SRR s

' AR 1 RUAE ' ! .
__Egé“'&ﬂmg?«.
' G. O’Neal Hamilton, Chairman
ATTEST:
P agniet © 0 Ty N gl ’ o

C.] ‘oberﬁ Mbseley, che Chamnan

' t.r . , @s;:u“ e U T WL, e
(SEAL)
' sl bt 4
P ' 5 voA LEY] v 3':' v 4] # ]
. d 1 L ta, § [ e ;o i
LI A 4 4 ‘,i} H N r "j ! 'f,'

817l Jo g 8bed - 3-/11-020Z - OSdOS - NV €G:Z L1 dunf |Z0Z - ONISSTO0Hd Y04 A31d300V



LRI

: . '
e B BEFORE

¢ . ... THEPUBLICSERVICE COMMISSION OF

| " SOUTH CAROLINA

s ¢+, DOCKETNO.2013:119,S : ORDER NO. 201634 -+ -« ¥
JANUARY 8,2016 RPN

INRE: Robert B. Farmer - RBF Enterprises, LLC - .) ' ORDER DENYING:-
d/b/a McDonald's, Complainant/Petitioner v. ) PETITION FOR

Palmetto Wastewater Reclamation, LLC ) REHEARING AND
d/b;a Alpme Qtllmcsapefe dant/Respondcnt ) RECONSIDERATION
R Li* e "x”,’;_

.H”L{ »; ¥ ouy

Pursuant to S.C. Code Ann. § 58-5-330, this matter comes before, the Public

‘l '\ \

Service Commiss:on of South Carolina (“Commission’’)’ ont Pétltlon for Re:hcarmg and

e "7 4 a0 o

Reconsxderation by RBF Enterptises, LLC d/b/a McDonald’ (“RBF” or “Complamant”)

RBF’s Petition for Rehearing and Reconsideration was filed after Order No. 2014-964
| (December 2, 2014) dismissed its Complaint against Palmetto Wastewater Reclamation,
LLC dfb/a Alpine Utilities (“PWR”). The Co‘mplaint stemmed from a rate increase the
Cémmissi'on approved by Order No. 2013-3(A) (January 11, 2013) in Docket No. 2012-
94-8.!
Summary of the Complaint:

RBF filed its Complaint in the present Docket based on the amount of its bill
following a rate increase granted to PWR in Docket No. 2012-94-S. RBF was not a party
of record in that Docket. RBF’s Complaint alleged a rate increase of 1,000% and

claimed that the annual sewer bill for the company would rise by over $42,915.72 in a

! PWR has had a subsequent rate increase approved in Docket No, 2014-69-S .

TOY
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A
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a tWelVe month period, RBF atguqd that'this* ifictease occufred in spife of the fact'that it

had a “caricoun ", below that assumed for purposes of rate maling'in that docket and had
generally low water consumptlon due to practices like using paper products to reduce the
need for-water.to dleam dishes and siléerware,: Theiteliéf réqliested by the:Ceimplaint was
forthe “PSC [td] review the’ Docket Nei'2012:94-8: and addressithe- forfula used to
calculate the billiin light of the dramratic and outrageous: increase of 1000%.” It a:letter
attached to the Gorhplaint;kBFfsaugm@airéfund«WitH interest, a0y o
History and Facfsy-. - - . .0 .M w0 . S e e

+ On Mdtch 27, 2013, in Dotket-NbJ 2012-94.S, the Cdr”ﬂ'mi.s”'sidﬂ asked the Office

of Reguldtory Staffito investigate the tatés paid by PWR’s ¢ommercial ¢ustoriets because

of contel ovet thv: impact ef the rate’inctease O April 3,72013,-RBF fifed "its

(‘Jgt‘nﬁﬂ%kpf- dgainst PWR. refarding the fates appfoveds i that Dovket.:” 'Since the
inyéstigatidn' could have affected the Coriplaint, the appointed H:e‘ari"hg‘Examinér isSued
a-Ditegtive .on. April- 10,72013; that -held’ the“ present’ case, Docket No, 2013-119-8, in
abeya“hww The Hearitrg +Exaniiner also 'informetl..tHé ‘Comiplairiant that attorney
tepresentdtioh was requited by 10.8.C. Céde ‘Ann. Regs. 103-805(B) for-the-matter to
procebd . o car o oacfoe i do
at T On the da);‘tﬁat'the Hearing Examiner*Ditective was issued, D. Réece Witliams,
111, Esquire, filed a Notice of Appearance of Counsel for the Complainant. Notably,
sometime in June 2013, RBF ceased operating the McDonalds at issue in tfiis cidéket, and

(N ’ . £ "o e
i

% See March 27, 2013, Commission Directive for Rates Investlgation and Order No 2013 193 (May 3
201u3) (requestmg ORS mvastrgate PWR's commercial rates) o

. t N *a {-"";

/0

‘e
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| "iiﬁé¢!§};§iﬁi§es?5hév¢f Eesméaéi!pign;;ime afi2613 by.anothet entity which is currently
E;Wk,"s’ wsf,o;xml:.;, 7!‘11e‘1'rf,=.fforevi 49 of that time, :\RBF’s. requested- relief regarding future
charges bedame mogty i . (o vt e e e
gt OnJune 177, 2013, QRS filed the results of.its investigation with the Commission,
which found.that the. rate methodology.dapproved :in Dogket No. 2012-94:8 wagra
reasonable ' meana! of -desighing,. commereial custemter.rates.? ;. Futther,:the ' ORS
investigation did not conclude-that:RWR was charging any cc;mmercial~customer at.a rate
unapproved by the Commission. On June 30, 2014, a Motion to Dismiss the RBR
Complaint &vaé filed by PWR, followed by RBF’s;Returt to Motion to Dismiss on July
10,,2014,-ang.then, PR s Reply to Respense to Motion to-Pismiss on July 17, 2014. On

M}%ﬁ@s 20ik4, the Cammission -issued -Order No. 2014-656,. holding the Motian to.

mgmm,s@m abeyarnigé, enpouraging the parties to resolve the miatter, and stating that it

wpt\ldgtgkwp the:Mation to Dismiss if the matter was not resolved. - .
... .+ 1Dyring the time,.that the Motion to Distmiss. was held in abeyance, a separate

I

QOx;gget'.,;with‘_'similﬁr. facts to Docket: No: .2012-94-S was- Under review at the. South

Carolina,Supreme Court#; That case involved an appeal from Dogket No. 2013-42-8, in.

which intervenors J-Ray, Inc. and Sensor Enterprises, Inc. (“Appellants™) objected to a

ratg increase granted by Commission.Qrder No:: 2013-660.(September. 17, 2013).° The

"
. . . v
1 ': v ot . ! . #

IR . N . . " !

S ORS Commercral Ratea Study

4 Appellate Case No. 2013-002492 (Appeal held in abeyance by the Court and remanded pending the
Cominission’s approval ofa settlemcnt agreement)

[N T,

5 Brief of Petitioner Appellant at 5-8, Scnsor Enterpnses, Ino and J-Ray, Inc V. Palme;to Utllmes Inc
and South Carolina Office of Regulatory Staff, No. 2013-002492 (8.C. March 21, 2014) (arguing “The

/1
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Aﬁbﬁlaﬁt& gi)i:e:réfq McDanald's réstaurants in the service territory of Palmetto Utilities,

Ine.5 ‘In '-t\h'at* api)féal, * Appellants- challenged the same rate methodology that the
Commission approved to éaldulate PWR’s' rates ifi‘the present case. A ruling from' the
Court impacting the validity’of that methodology.could have directly impacted RBF’s
Complaint, since the. relief sought by theé. Complaint was to review and address the same
formula used to calculate its bill. R SN

However, prior to a substantive ruling from the Supreme Court, the parties moved
that the case be remanded to the Commission for cohsiderdtion of & settlement proposal
entered into by all parties, On October 2, 2014, the Court:remanded the’ aﬁpeal' for the
Commission to consider the proposed settlerhent agreement, and as a result the Court did
not make - -substantive- ruling .on the approptiateness. of the mte-“r'm':'thodolog’w7
Théj'éeé&er, iin the -present docket, on November. 12, 2014, the Commission grantéd
PWRfs M(;ﬁﬁn-g" dismissing RB'F"s Complaint for failing to allege any fact that woﬁld
entitle it to' relief. On December 12, 2014, RBF filed a Petition for Rehearing and
Reconsideration:  The details of the-Motion to Disniss and.the Pétition for Rehearing and
Recoﬁsidera,'tion are discussed more fully in-the next two sections.

. e . y
e Yy ¢ 4, “”: LY v .»,Yv.,,, [ Il

overacching policy question underlying this appeal:is ‘whether it was appropriate for: the PSC to ‘approve
PUI's Application where it premised commercial wastewater rates upon DHEC Unit Contributory
Guidelines,”): | . : - . :

¢ Both Palmetto Utilities, Inc. and PWR are subsidiaries of Ni America Operating, LLC. These public
wastewater utilities are subject to the Commission’s jurisdiction by the authority of $.C. Code Anh. § 58-5-
210.

7 The Commission approved the Settlement Agreement by Order No. 2015-153 (March 3, 2015).

/12
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+ - PWR!s Mbtion to Dismiss, wi@h refererice to Rule 12(b)(6) of the South Carolina
Rules of Civil Procedure, asserte& that the Complaint: failed to state facts sufficient to
constitute a.claim: upon which, relief may be geanted under S.C. Code Ann. § 58-5-270.. It
further stated that.the relief sought is prohibited by law becauseé it constitutes retroactive
ratemaking. PWR filed this motion with the request that-it be considered without oral
‘argument.

8.C. Code Ann, § 58-5-270 requires that a complaint set forth “any act or thing
done; or omitted’ to -be . done” with respect to matters within the Commission’s
jﬁsisdiction. In its -motion, PWR argued RBE failed to meét this- standard, since the
Cqmbjautﬁq sqlesallegatlon was an-inetease to its wastewater bill as authorized by Order
Nm 2(113-/36&); The motion furthet argued that RBF did not.dispute the amount of .the
be;lbuwathcr the rate approved by the Commission, which PWR: claimed is.not 4 basis
forrelief . .-, . . 0 e b coat o

. In.gddition, PWR 'conténded ‘that‘the- relief sotight in the Complaint could not be
granted because it is unlawful for the. Commission to-issue refunds under.a: validly
approved rate. The principle of retroactive ratemaking, as discussed in SCE&G Co. v
PSC, 275 8.C. 487, 491, 272 S.E.2d 793, 795 (1980), holds that the Commission has no
authonty to’ rec&uire: a refun$l aﬁcr a utility has beerr allowed to col[ect under a legal rate.
Therefore, P{?VR argued tha.t ;he Complaint was deﬂcnent on its face and should be

dismissed., C C . Co Coy

/3
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. RBF’s xgggggg for rslief. ..

2y

Eesmta;the factzthat a létter attached to RBFs - Complaint stated it expected “a
ﬂfﬁx‘. t uew»?‘i*é ”zuw‘z."'

refund and mterest once this sx,tqapon} hag been, gleajed up,;’ RBF responded to the

[13 . .
,M“%?“ to Dismiss by arguing that ‘af the.time the Complaint was filed, it was not

requesting that the Public Service Commission (PSC) ?}?995}7 &jl;g rate retroactively $0 as

to provide it with a refund, In fact, RBF Enerprises was tgquesting that its sewer rate be

) . ’ . : ‘ . '8 .
,gbgp%%cj prq’sggftlv:gly%dug ;29’,};1?‘ signifieant ingrease that At was facing.””  This

ggptrggiicti‘on‘:ig.' compgunged by the fagt that ~ although it ﬁlegg"j‘t‘s‘cdgmplgint in April -
gy gqmetimeﬂi&'};g% 20 l,y%n RBF had g!rgggl;; ﬁea§¢d operating ,ﬁhe,?}isﬁ in question and was
no longer S,u.lzqu:}_wgq PWR'’s rates, making considetation of prospective relief moot, The
Retym to M t}, to _,Rig%igscgosqgmﬁd M&tp A request that g heg‘ringhge,‘ scheduled on
B S L L
P%R p%eg&y o %?s:pons to Mc?thn to Dlsmlgs pointed ot that RBE’s, Return fo
Mthon to Dismiss address,eg Whether the ‘Cqmplamt sought relief that, congtitutes
retroactnva rgtema ‘?,gm?“t t;ng to addregs xwhether thq Complaint sfated facts sufficient
t& sonstitute a claim upon whfxch relief may be granted under 8.C.' Code Ann, §.58-5-270.
EW’S gqply‘;pnquqd‘ th.e’ ‘goggemr’xtziop thg{,; étil&e Coma!a%n; fail,% to’awg%gre_,; facts, upon whigh
relief may be granted, Again. reﬁgr,x:inghtq Rule 12(b)(6). of the South Caroling Rules of
Givil Procedure, PWR further squor:t,ea‘ this position, argying:

,.‘The only fact alleged in the Complaw}nt as to PWR is that it increased the
amount it billed RBF for service. Accordmg to the Complaint, thlS fact’
warranted a “review” by the Commission “of the formula as prescribed in. . .=
Docket No. 2012-94-S” and entitled RBF “to expect a refund and interest
once this situation has been cleared up.,” However, the Company was

3 Return to Motion to Dismiss at 1.

e
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a,ﬂﬁmorlzed to iﬁemse the ambﬂntw it. charged R:BF by OfderNo:20 1343(A)
and, theref’o:e, no fdctual basis exists for the relief sought by the
= cdmplﬁmarﬁ Lewhi¥h g reduition i RBPPEBIlL, O v bt

Ry . ,‘ 14 Wty ‘.»’ 3.}';“1‘, D Y ‘ = oy vl W% 'ﬁ ;1 :;« e
With' this réadonitig’ o thet drguttierls, PWR dontinued o' maifitaini that it was

1

. o
PP O 11 T TR ST o,

éntitled‘to Heve the Codldlnt didrhidadd. "
" with hotics 't tHE Bibii6 T thé Motion to Dismisy whs schdiiléd For detlon on the
‘Commission’d agenda fo B determifibd & an tem of Business at the regﬁiarly' scieduled
fofmal Business méetind’ d Novémber 12, 2014, At the ‘meétiiig, CSunsel for RBF
infeffupted the' Chmihission®s 4etidhs on it§ business agenda by attemptmg 9 argue the
merits’of REF's Conplalit; edghdidls of the fact that neither PWR ot its connsél wab
Dlesért and regardiely of titd’ fact thiat ‘this’ Cositfnidsion’ bilsiriess mieeting was not’a
hearing. During thig diseiption, counsel stated that the parties had "presente'(”l"g;{i’eufs on'the
. Motlort vt’o’.D“i“é}?ﬁﬁE:JBfff ﬁéztﬁen'ﬁrgé@éﬁéd 0 g tigh RBE Was dénfed an opportunity to
B’e‘lf;di“ifi"'I“iéqfﬁilrtﬁ%‘:‘ﬂ‘étfél:ﬁptéd to prebent a witness to fostify. b R g
o “Frls testithboy Was hot alfowéd, and the Ciithtsslon 1ok Action oh'its busitiéss
égenc‘lafmlfﬁv&éa’ ﬁﬁ'anirﬁously to didtmiss the iCdmblﬁﬁft, ﬁéiﬁ‘i‘ng‘ ‘tHat REF failed to al lege
iy fabf Mékibnstrating " that' PWK 'had dond ariythig’ prohibitéd by 'Commission
regulatibiy’ ¥ ‘that 'PWR Grmitted d%ing ‘dnythih‘é”?&fﬁﬁc& by Conmthission regulations
which would entitle RBF to féliéf. This detisior Was fiémbrislized by Order No. 2014-

964 (Decehfbeﬁ N 1014) Thereaftcr RBF’ ﬁied a Petmén for Rehegrmg and

HE 31 sTyteEn | e '! -
Reconsideration; ~: ¢ "' 0 ene e a0
T T L U L B T A R
H R F IS | " L s H K § Y]
® Reply to Response to Motion to Dismiss at 3. . o Te e
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Petition fér RehicariiguntiRecoistderationy =~~~ "¢ v
The Petition for Rehearing and Reconsidération - argues the Commission

nmproperlfl distiissed" RBF"‘& Comp1aint for tl'*weh main reasons The first two reasons
et BT N T
concern allegatnons ithat, th,e Novembar 12, 2014 Uti htxes Agenda was deﬁonent and RBF

¥
43

was denied af Opportunity to,bg hegrd whgn'qgunrgql was no\?i gllpwqdh‘tg Margue at the

busmess meetmg f { that agenda Regardmg these ﬁrst two reasons, the petition

Ve s

specxﬁcally asserts:
i “r P o i et

7. [The Commlssxon s November 12 2014 Utlhtles Agenda]
purports on its face only to provide a basis for a discussion of the
[Metion to Dismisg] with the Commigsion. =~ . ',

AT, by v

Mﬁé ;«ﬁ ”forf ﬁﬁF En;exprlses, LLQ attehdéd'the mce;lng but wai .
h“‘{i 8 :“:% Q E;os;m; AR, axgyment to th¢ Cqmmisgqn régardipg the .

p%mta&q ot;qntoﬁlsmlgs. e Co

9, Following the meeting, the Commission issued the Ordet dated °
Decomber 2, 2014, glﬁtmss&mg RBF Enterprises, LLC's Complaint. |

10, Thus, the ‘Commission' dismissed RBF.-Egterprises, LLC's « 1.
Complaint wnthout any opportumty for the Complainant to be
" heard orf the matter.’® ' :

T . - EE— .. ; 7:: .;'. . L, b, . B .t .
With respect to RBE’s allegations concerning the sufficiency of the Commission’s
November 12, 2014 Utilities Agenda and failure to be heard, the 'agendé (which had been
£ v R ' T Vo * “ i e i ot SN ! - Toat
posted and made available to the public the previous week) introduced the items for

consideration that day with the following bolded, underlined statement:

4.

10 Petition for Rehearing and Reconsideration at 2.

’
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When Commxssxon Staff introduced thlS ltem at the Comniission’s business meetmg,

. PO PRI
Counsel for RBF, in an apparent attempt to discuss the case, interrupted that mceting

o " . I
R P Ve, L P T T ¢, 4

stating:

. ;
HETYIR Sy oo P deed ein Syt RTINS

...We presented a brief, in writing, aid thore Whs K brief if dpfposihon; dnd
we've niot i d an opportumty to be heard I got notlce,‘ of course, of thls
rheeti ?‘ A atd. tlie Lawyer for Palimetto is'het peSent. ‘We thifithis is
a Mgl df*' @hs‘f"d’éval%t’a‘ séns?iwnty, sindé ‘M ’Fahnér’é rife WaE d}) a
thouEand petcent ~ 1000 percent —and in i’ Busniess, théte' have been
comprdxmses feached that are very 1mportant. .-

Qﬂi‘ :l ”J’" LTI , o . PR VR A

Although ¢counsél wis ;nfonﬁcd'that this disruption was inappropriate, in'its petition RBF

o
i

argues that it wda denied an opportunity to be hedrd because counsel was itot allowed to

',},Q,,: ' Y vt)r’~'[

present a witness and argue the ments of hls case at the Comm;ssmn busmess mgetmg

RQ&Q&;dfggfits third reason, the petition mpmtams that the Commnss;on erred
B PRV LI 1 LTSS e ”

$3L

»beca%l‘\se 10 8.C. Code Ann. Regs. 103- 829(B) “provides no authorlty for thg Comm:sann

r(:tq “7“..

ta decide a'motion W1thout notice and wnthout an o?poxtuvn‘xty) for all parties of record to

Y I { AN, .

. . P .
v .o . ot P N WA
‘ . - " 4 4 'Y,

I Transcript/Minutes of Commission Meeting on November 12, 2014 at 8, .. o

17
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present oral 'a'r'gu'ment and ‘.response.;"2 Regulation 103-829, which governs the filing and
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RBFatgues that- thi§ - regulation gives discrétion for ‘the’ Commission to Hear oral

a’%ﬁiﬁe‘ﬁt’aﬁd Féspénse “oh the Motisn prior t¢ ot at the'commencémeént of the hearing of

“fib-dinthority fr the Commission to decide a Motiori’ without hotice' and without an
oppottitiity for'atl-parties of fecord to present otal'argument and résponse.”™ Based on

this redsoning;*'tﬂ% Pétition ‘concludés that the Commissiofi tomthitted an etror of law,

AL “MrStions; ekdept thosd thads -dliring Rearings, will be treduced to

writing and filed with the Chief Clerk at least ten (10) days prior to the

coniméfitément o & heating. 'Respondes to-such motioh¥ are due'within -

ten days after service of said motions. Replies to responses to motions
sKall'bé fiféd’ witt the 'Comfitission Within five: days 'of service 'of ‘the
response. These times may be modified by order of the Commission or
its ‘detighee for gbod cailsé: Written motions t6 quash a subpoend will be

made pursuant to R. 103-832,

B. The Commission, in its discretion and upon due notice to all
partigs ‘0f record, may ‘éntertain ordl argument and respsHse ‘on ‘prefiled
motions in advance of the scheduled hearing in the proceeding to which
the motién$ pertaitt. Otherwise; Such argiiment dnd respofise* shill be made
at the commencément of the hearing, The presiding officer may make a
ruling upon such' m6tidi ‘dt the ‘completiol’ of Sral argutnent, at ‘the
conclusiopof, t;ﬁf'hegring, or in the writtén order making disposition of the
of the'prdeedding, »~ +"4 <+ ° " " ‘

. th¥ underlyihg procéeding.”13 " KBF thén.contends that Regulation.103-829(B) provides

was clearly érrohésiss, and=#as drbitrary or capricioud. " ot e

LT N ‘ Y LRI o ' 14

Yy e
El ;0'

2 Petition for Rehearing and Reconsideration at 3.

B 1.
14 ld
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We find the Complainant’s assertions that it was denied an opportunity to be

heard after counsel was prohnmtqé t‘rom axgumg at the Commlssxon business meeting to

be thhout meup.; As RB,F 8, counscl agknowlcdged in hlS statement durmg, ;he meeting,
both pasiies had filed [bricfs. on this matter., Fumermore, $.C. c,:oqe Ann. § 58-3-90
requites, tl{at ;hg ;Comgp;sswlﬁl Gpnéuct busu;cs,s at sahcdgled formal meetmgs, and 10 S.C.
Code Ann. Regs. 103-§14 speclﬁes that thesc business meetmgs are held “for the
purposes of. formulat;pg dccxsxons, composmg orde::s, plannmg and poordmatmg the work

of the Comm;ssmp,,naqd confempg thh thc C;;nm;s,sxon staff thab}y, these public
meetmgs; are not ay;dgnpary ﬁeafmgs as RBﬁ,seemsito qlai '.' L B

Thﬁ hétlce 'oﬂhe Commlssxons agfenda fp; bu,si QSS ngqgtit‘xgs qlearly mdncates
that the ;tems list, ggl Ay, for Commission action. Thestatement precgding those numbered

;temg gpi.thq; agendg plainly communicates,th ,&tdg,;nt;pdupmg itgms. for getion by the

Comipissiop, “COMMISS . The

tglrmgg ,giggy% haQ annqumeg egch gpqc;ﬁc agendg; item, for, instance “Discuss, with the
Gommisgion - the, Mation to  Dismiss, Filed..on. Behalf of Palmetto, Wastewater
Réglamation, LLC.d(h/a Alpine Utilities,” isi- and hag,been.for.over a decade ~ a way for
staff to administratively present items.of business.to the Commissioners so that they may
formulate decisions. It is an untenable argument to assert that RBF’s Complaint was
dismissed without an opportunity for the Complainant to be hcgr? because RBF was
unable to make a presentation of a witness at a stafuiforily defined formal busiriess

meeting.

/9
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v QRBlf’«sfiézg’un;tem“:céncémiﬁga’ﬁﬁef‘GOminissibrr’s discretion to hold oral argument
regarding, motions is: équally: withoyt metit,. ‘When'RBF states that 10 $.C. Code Ann.
Regs. 103-829(B) “ptovides no autlority for the Commission to decide a'motion without
notice-and withiéut an opportuhity- for all parties of record to present oral argumerit and
response,” it'seems'to be arguing thdt 10°8:C, Code Ann. Regs.-103-829(B) fequites the
Commission'to hold oral atguments o all prefiled- motions, but that it is within- the
Commiission’s discretioh to hold a sepatate: hearing on those motions in advance of an
already scheduled hearing. Under this line of reasoning, if'ho prior hearing is-heéld, the

‘Commission :must hold oral argument’'on Such motions at the start of the scheduled
“hearing. Based on this'logici RBF:contends:that it was-denied an-opportunity to be heard,
'singe the ‘Commissfod’ did not hold oral drgument on the Motion to Dismiss as RBF
nyairitdins was required by the Regulation, * v 20 o w0 e
This raéionale fails for several reasons. Forémost, intetpr'e;ing' the language of
Regulation 103-829(B) to require & hearing oni-all motions, as RBF argues, would cause
the regulation to be in ditect conflict with the’ Cbmmms@n’& statutory discretion to hear
complamts undcr S C mC.ode Axm § 58- 5 2;7'0 Thns,ata;ute, found ir; the E;;nmlsSIOn 'S
p:ovision§ regé}ding the rates and Service of Water and wastewater public ‘utilities,
.governs apphcatnons, consumer complaints,-and h¢armgs Under Sectxon 58- 5-270 “the
é&r&ﬁmwn has Jurlsdlction te hear c;rt{(;l;it.ﬂtlé régarding the reasonab{eness bf any rates

of charges thiat affect the’ ge;g_@ral body qf ;atepgxers; ~buw.: the' Commission may at its

discretion refuse to entertain: a: petition as to the reasonableness of any rates or

20

s
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'ohargiése..?f ‘ﬁ} Sitée the Commission had discretionstp refuse to entertain the Complaint in
this case, it fotlowsmthat' it also had discretion to refuse to entertain. oral -argument
concerning.a motion filed in the same docket:. In.otHer words, the-Commission exetcised
its statutory.discretion ta.refuse to entertain & complaint by dismissing RBF’s; Complaint
based on the+filings:in this matter, Consequently, the claim that the Commission erred-as
a matter. of law by depriving Complainant of an oppertunity for oral argument-is belied
by:the Commission’s statutory discretion.to wholly decline:to heat.the merits of a case
pursyantto Seetion 58-3-270 ... .. .. w. o g

v o, 4, .+ Nevyertheless; we do not interpret: Regulation 103-829(B) to be in conflict :with
Section , 58-5-270.» To. conclude otherwise would invalidate -the..regulation, and that
analysis is unnecessgxr'yﬁ .Under thesprineiple that a'rule may. only.implement the law,!’
we interpret the Cormission’s statutory discretion diseussed above-to be consistent with
the. meaning of Regulation-103-829(B). . . . . - S o e

tAé previously stated, Regulation 103-829-B-provides: oy,

1+ Theé-Gommission, in-its-discretioniand. upon due notice to all parties.of.
record, may entertain oral argument and response on prefiled motions in
ddvinee of the séheduled heaflng in' thé proceeditig to which the motions " * °
per(am. Otherwise, such argument and regponse shall be made at the

RUET RTINS P

15 Although not relévant to this' Dockét; ‘certain cdiiditiohs ‘apply tHat rémove the Cothimission’s discréfion
to refuse to entertain a complaint under Section 58-5-270, and mandate Commission consideration of it, if
it concemns:the genetal; hody of subscribiérs, These ¢qfditions ipclnde being “signed by-the mayor gv-the
president or chairman of the board of trustees or a majonty of the council, commission or other legislative

body of the city of county or city or town affected by the subject matter of such complaint or by not less
tf?an twenty-five Sonsuthers of tHe piblic ufility hamed in the complafht®

16 Banks v. Batesburg Hauling Go., 202 S.C. 273, 24:S E.2d 496, 499 (1943)..
17 Id '

2/

POV

87| J0 9 8bed - 3-/¥1-0202 - OSdIS - NV €G:Z LI dunr 1.Z0Z - ONISSIO0dd H04 g3.1d3

-

v

in

-

Y
b



"

LN

2 - - g
PR S H P P A

mmman@ement Qﬁtﬁhﬁ hearmg. /The presiding officer may make a tuling
upén such ‘motion at the complctlon of oral argument, at the conclusion of

i tHe Hehrigy bvin thé”v#r:t{erif‘brder Hiakitlg disposition of the subjeét '
. mater of the proceeding. @mphasxs added)

’ 13 . .
",.»N ¥y M 3”41"4' te 5, > [ oLt

The i“gu;h argument” teferenged in the regulation is.thatazgument which the Commission

“in its discretion)” may entertain.- It is not a, mandatory requirement that oral argument be

held for.every mation, which would alsp, violate the. tgnant, of judicial .economy and

ignare the common pragtice of gourts, deciding matters based on the filings. . The

Commission has consjstently..applied Regulation 103-829(B) in thig way :since its

interpretatign harmonizes Regulation 829(B) with Section 58-5-270. |~ |

. Mgrg}qvgiﬁ,‘ athough RBF, emphasizes the provisions of Regylation 103-829(B),

thesg, provisionis gxigs; be read in. congert with those found in Regulation 103-829(A),

whi@p ,qjlowﬁwni'ttpn Motions, Responses to Mations, and Replies to .Responses to
.Mggjgnﬁ'.,, In, this casey. the Cq;nmission received.a Motion to Dismiss, a Return to Motion
to I'g)is;r"ni'é’s, a Reply to Response to Motion to Dismié's, and a Petition for Rehearing and
Réeons;ggggg@, Ageordingly, it is evident by these filings. that RBF had a full
opportui}iiy Qgﬁhqal‘d through wnttgn ﬁltngs, a,nci ﬁo qrali héarmg on. the Motlon to
DlsmlSS w% rqqu;rgd eSp,ecially, since,, thq wntten filmgs clearly showed that the
Complainant.was naot entitled to agy.relief, . .. ... ..

.,1 - s ¥ . * ot t A R )t

Jpromulgation, in 2007, entertgining oral argument, or nat,.in its discretion. This

v

e
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Fo¥ iﬁsgaﬁce;; alﬁﬁéugh;EBF-?s Return to Motion ta Dismiss atternpts to rémake the
Compl#ﬁtzé ag, only aeeki;tz pég;ﬁécsix§;§§l i'er'f,zi;”:thiéi;tltﬂmp:t'ié n;é’étég l)“a;.'thn:nff;é; that the
letter attached to the Complaint cleétﬁyz states that "i" ref‘und s "gkfa'éctﬂed.‘éﬁ ‘However,

'SCE&G'Co. v PSC, 275'S'€2487; 491, 272'S.B.2d 793; 795 (1980) makiés it ¢lear that the

Commiission hds b ‘auffiotity fo ‘issue ‘a"rdfunid i thil* circuitnstaricd; * Aceording to
4

of reparatisiis for pdst lawful rates‘or Shirged; 45 1¥ the case'Herd aftér rites' wéte vhlidly
dpproved ity Docket No: 2012-94:8. “THereforé, W ate uriable to'gtant the relief*Soughit
By Complditiadt as & riattet df faw. Furthek, it 13 itipossible to gtant prospective telief,

‘evén if we found in favor of RBF, bedause Cotipldifiakt ceased to-be a clistdier of PWR

. ﬁwfﬁﬁ diffel it"?ilba‘ th¢'Complaint and is Gohséqtiéhily no‘longér-subject to its tates.

343 "REGH, Mi'adidition 16 the statitory diserefion to' dittettain the merits‘of a complaint

uindér Septin"'s8:54270, the Cottirflssion o riidlntains’ flie discretioh to ‘waive
igufationé bilté'the authdrity of 10 $:C. Codé And. Régs. 103:803: According to this
brovidine A1 AL e e e b e :

n Tﬁ{‘bﬁy’fdbse"@het‘é”ébrﬂpli"éhcé'witﬁ**‘hﬁ'y of these rulés ahd' regulatiors
pdpduqqs‘ unusual hardship or difficlty, or where circumstances indicate
v thattd WhIVEF Of Sne‘or tidré ?ﬁleﬁ“‘&‘w gittitiohs 1§ othérwise appropriate, "
such rulg or regulation may be waived by the Commission upon a finding
" by the Cominhtssion‘itfa¥ such-waiver i not'dontéufy d the public initerest, -

Thus, even if the Commission’s above-stated’ inférpfétation of Séction™’58-6:270' and

Regulation 103-829(B) were unavailing, the Commission has the discretion to waive its

I8 Return to Motion to Dismiss at 1.

19 As mentioned previously in this Order, the letter attached to RBF's Complaint states; “I will expect a
refund and Interest once this situation has been cleared up.”

23
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~awn' regﬁlﬁtidnSv Uii&ér ‘tﬁis -adtflorfty} the"@o“mmiésion’s Ditective on January 7, 2015

found that the provisions of Regulation 103-829(B) addressing otal arghmeht were

impliedly waived wheti grantitig PWR? Motion to Dismiss. The Directive then
expressly waivéd those provisions, finding-that this action was approptidte under the
circumstances of this Docket and not ¢ohttary to the public intetest when relief dould not
be-gtanted, o

Concldsion: '+~ - ; o

o This miatter-was ripe for dismissal at the outset of its filing because it failed to
allegé-any matter cognizable under S.C:"Codé Ann’:§ 58-5-270. However, dismissirlg thie

Colnpluint while-stmilar matters outsidé of the Docket wére pending miay have precluded

_relief thét could tiave been in RBF’s favor. For example, the ORS investigation into

PWRYS cothritercitl tités csuld have shown chatgesunauthorized by-the Conimission. In
E?I&itioﬂ‘,é. the' appéat of intétvenors J-Ray, Thc, and-Séhsor Enterprises, Iné: foth Docket

No: '2,0v13-42isfobu~ld have resalted in the*South Carolina Supreme Court invalidatifig the

rate tiethiodblogy in Docket No.2012-94-8, which Would have caused the Commissiorto

fe-examine tHe formula used in'caleulatifg RBF’s bill, as the Complainant reduested. We
held this hattet open for those éxternal évetits-to conclude, and éncouraged the partiss to
resolve their differences. - TR e

However, once it became clear that the rates and rate methodology would be
supported by ORS, and the Supreme Court would not be ruling on the validity of the rate
methodology, thie Commission dismissed the Complaint. At that point, factors oltside

the Complaint Docket no longer had bearing on the reqiested relief, ‘and based on the

24
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p‘léadin‘g’fgy .gm,f-othpn materigis in Docket No. 201311948, we saw no-reason for the
Complaint to go ‘férwgrd- .

..Futthgrtﬁqrg, although RBF had notice.of the possible rate increase-and an
oppertunity to intervene in Pocket No. 2012-94-8 and present facts prior to a decision, it
did not interveng as a party in that.Docket., Months after the-Order was issued in Docket
No. 2012-94-8, RBF filed a Complaint under the present docket attempting to introduce
additional facts so the Commission could reconsider the formula used to calculate. the
company’s billl.' However, since RBF was not a party to the original dogket, it was not
entitled to request reconsideration .in..Docket No. 2012-94-§; Moreover, we find the
pdditional .facts intraduced, by the.Complaint arg-immaterial to the decision reached in
W@QQP!@!‘* R | L r O N T I B

. Lil{éwjpe, ,,yv_e‘ﬂnci that the, fagts. asserted in the Complaint,are ingpfficient .to
constitute, a'claim ypon, which selief may be granted.. RBE’s. Complaint expects :the
retroactive: relief..of .4 refund with infergst, but the Commission does -not have the
authority to retroactiyely reduce valid rages. Inconlgistgptly, RBF’s Return to, Motion to
Dismiss, a[g;gesimgt it is only seeking prospectjve relief. However, RBF.was no longer a
customer, of PWR, in June:of 2013, two months,after the Complaint was filed-on April 3,
2013, and it is impossible to grant prospective relief because RBF is-no- longer subject to
PWR’sxgtes, . .o ooy S L

..+ As to the Petitiop, for-Reconsideration, we find the argument that RBF was denied
an opportpnity to be heard, by deciding the Motion to Dismiss on the pleadings and other

materials, to; be unpersuasive for. the reasons described in this Order. RBF had a full

3oV

8%l 40 0¢ 8bed - 3-/11-020Z - OSdOS - WV €G:Z LI dunp 1Z0Z - ONISSTO0Hd H04 g3 ld

iL73

L19Y

a

13



- >

‘o5

NP RN

w‘ w loell e ;';"f,';a“ Wy
opportumty to be heard thrOugh its many ﬂlings, arid no hearing on the Motion to
E o Ty
Dismlss was reqmred especnally in hght of the fact that those written filings clearly

showed that the Cior'rixpl,a;ﬁ;m‘t‘\;va: not gr;tltléd‘ éo auny;rell{elf e
As a consequence, wé réi;é;'ate 6m;r glié)ldti;g :l;;t that the Complaint fails to state
e G, g1 - IR
faéfs su%ﬁp:;nt ﬁo }m‘qstxt;xte a claim upoﬁ whlch 'relieﬁraay.; beb érahted under S. é ch;de
Ann. § 58j5f-£?7'§. I?ulrther, prospective relief became moot, and the retrospective relief

squght by the Complainant would require.getrpactively altering validly appraoved rates,
which is elearly, impermissible. See SCE&G. Co. 275 S.G. at 491,272 S.E2d at 795
(1980). - ;-

ol . . g b et Y
- . IT }S THEREFORE ORDERED:. .. . ) T
Ay fﬂl%th? Motion for,Rehoaring and Reonsideration isdenied.. v, .+ 1
”Qmssorder shall. remain in full force and effect. untit further order of the

Commission. AP

. i 1. BY.ORDER.OF THE COMMISSION:, -, . ... . -

Swaln E. Whitheld, T rm—
(SEAL)

b

*r
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DOCKET NO 2016-354-E - ORDER NO. 2016- 791
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NOVEMBER 17, 2016
T B P I I A B L R AR P I A { LAV I L
IN RE Duke Energy Carolinas, LLC's Request for ) ORDER APPROVING
e h Y Aiovalef AMI Opt-Out Ridérw &+ © '+ ) - AMI'OPT-OUT RIDER
) (RIDER MRM)

. .
"t T L T I T N UL I AR ] RO R TR Ao, R FEP N

Loy T

' This thattet''comes “Before the Public!SetviééChmmission-of South Catslinia
(“Cominission”) ori*'the Application of ' Diké Energy" Carolins, LLC- (“DEC*" ot
“Company”) for approval of its proposed Rider MRM, Manually Read Meter Ridet.
Because approval of Rider MRM does not requiré ‘a'detérminafion'df the kate strircture and

rate of return of the CSthphny &nd will “nqt*rééﬁft ih any'tate-increae, 8.0 Codé Ann. § 58-

'97-870(F) allows the Cortimission {6 approve the proposed chatigés without hdtice being

1
hy

given or a hearing being held. "o it
DEC is deploying advanced meterih infrasttucture ("AMI"); which includes

deployment of sxqar% meterd: to its customers in South Carolina. Smart meters give
v # Pl el
,n ks a»@

customers more, mfonnatf‘en on'’ fow. they use energy and provide increased convenience
T & ' "t
Y ‘(! U4

for customers as service connections and disconnections can be performed remotely

.
R ‘“ w, ® .,.M

without the need for a technician to visit their home or business. DEC anticipates the ability

to provide customers with increased choices for- pergy dclivery, blllmg and “grogram
)& ¥ ” WV(W L'y

offerings such as the Pay As You Go pilot in South Carolma% aTong wntﬁ”‘enﬁ@nced services

* o
” ¥ Iy v 4
(» Al

that are all enabled by smart meters.

a7

™
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o Alt}rﬁmgh the Compan’y's“ smaftmetemﬁg* hdrdware compliés with all applicable
safety and regulatory xequxrements, ‘setne customers ‘nevertheless have concerns about
start meters dnd would prefer a 'manually réad metér. [n response to these limited
customer concerhs, DEE proposes to éffer.an ‘dptionto the customer where energy usage
would'not bé-communicated vi4 radio frequency andrthe meter. would be maruallyread by
a 'miefer reader visiting the premises, provided that.such a meter is available for.use-by the
Company. Custothersipatticipating in Rider:MRM would not be able to-participate in any
¢urrent ot future offerings enabled by smart meters. - The: Company: proposes-to limit
participatior-under this Rider to -all residentialn*cdstﬂme;'s and non<demand-metered
nonresidential customers on the-Small General Service Schedule SGS.- .

Pl few»ﬂ‘iic@ Hiterodsts to offer Rid¥ér MRM; and as proposed; subseribing ¢ustomers would

be re‘quireﬂ to pdy those costs via a set-up fee associated with costs includingbut not limited

' to customeér enrollment;. informatioh technology ("IT") énhancements, installation of a

m’a@’aﬁy read meter, and assighmént fo a manual;meter reading toute. In addition; a
subscr'ibing, customér. would pay a.monthly fee to-offSet the ‘cost-of manually reading the
metet. Rider MRM outlines the costs to customers selécting this option. Up to this point,
customers that objected to the installation of a smart meter have been temporarily bypassed
du;'ing the deployment and continue to be served by meters that are read by computer from
a vehicle, sometime.;, referred to as "drive-by" readings. As more smart meters are
deployed, drive-by routes are being discontinued which necessitates the need for a long-

term solution for those customers that object to the installation of a smart meter. Upon

A8
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’impl%{aﬁ{ﬁtzb‘ﬂ of‘ym&icr MRM; éustomets objeating to the jnstallation of a smart meter
. .wilk'bé, ﬁx‘ovidcd' withrthe.option to receive a n;lanually read:meter.

i + Rider MRM would-require significant.IT,changes to the customer billing system,
-DEC has informed the-Commission that Rider-NMRM would be available to customers by
‘November 15,2017, following-Commission.apptoval: The Company needs approval of
this option prior:to:making IT programming changes-in order to make the November 15,
2017, time:frame. -In.thd intetim, Commission approval of.Rider MRM will allow the
» Company-to implement those changes with certainty that-this option can be provided to
customets;and:will-allow the. Company. to respond to customers who have requested DEC
provide an opt-out Bption in.lieu of installing a smartmeter. .. . .. e

ti s The @fﬁq& of ; Regulatory Staff has reviewed the proposed Rider MRM, &nd it has
'ané.objectidnmdtsfimplem"ventation‘.» i L TP Can
v tha;xée alsoreviewed the propesed Riden MRM:and found.it to be consistent with
nthe public t&emst. We therefore approye.&ider‘ MRM:« This Rider shall become effective

o earlierthiimNovember 15, 2019, withoutiprior approval fiom the; Commission, . .
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. SHMISRION STREETIVE W o
MOTOR CARRIER MATTER [ DOCKET NO. 2016-354-E/2018-262-E
UTILITIES MATTER k- ORDER NO.  2019-429 """ - °

g

THIS DIRECTIVE SHALL SERVE AS THE COMMISSION'S ORDER ON THIS ISSUE.

OP - Staff Presents for Commission Considetation Duke Ergy Carolinas,
LLC and Duke Energy Progress, LLC's Request for Approval of Revised Mariually Read Meter Rider (MRM)
and Revised Meter Related Option Programs Rider (MROP).

R . A g

v
oo wn

S 1] 4o b N - , £ . , . L
Tha/ grh&n ',Ss&?tﬂ'a gff"ﬁﬁmg}iam (*Advanced Metering Infrastructure”) meter opt-out riders for DEC In
291’&% WehDER Y 2018: Th8 Eormpanles are now suggesting revisions to the riders. The propased

evislofs arkibise _@;mmm]sélohér questions In recent rate case proceedings regarding the
avallabllity of'; m?d al opt-put provislon for South Carolina customers commensurate with that ordered
by the Nbrth ‘Carolifa. Utillties Commission.

The Comip#nigs propoge to provide that option to ellgible South Carolina customers, and to allow for
payment options far the setup fee for those who deslre such option. I move that we grant the requests.
The revised ridérs incorpotate the following changes: ‘

1, Upon réquest, the one-time Initlal Set-up Fee may be pald in six equal Instaliments Included as a part
of the Customer's first six monthly electric service bills following Installation of the manually read meter.
2. The Initial Set-up Fee and Monthly Rate shall be walved and not apply for customers providing a
notarized statement frorm a medical physician fully licensed by the South Carolina Board of Medical
Examiners stating that the customer must avold exposure to radio frequency emissions, to the extent
possible, to protect thelr health. All such statements shall be retained in the Companies records on a
secure and confidential basis, The Cormpanies will provide the customer with a required medical release
form, to Identify general enroliment Information, and a physiclan verification statement. At the
physician’s 6ption, a comparable physiclan verlfication statement may be submitted. I also move that
the Companles provide us with comimunication plans for making this change known to interested

customers.

PRESIDING: Randall SESSION: Reqular  TIME: 12:30 p.m.

MOTION YES NO OTHER

BELSER a M 0
ERVIN O U
Hamton O MO
Howarp O 0
RA O m
NDALL 3/
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_Agptember 25, 2
Dodkm' NO. 2459—230- Nl

e

[ lllon, Ir. (Who I will hereafter refer to as “Complalnant”)
finas, LLC requestin g this € amm|sslor$ find the utllity’s
IHIaWeV! Infringement. offAls’ wer‘sqna rlvagy. .Complainant
Hetor because ‘state rdgh;, lon.guthorizes Duke to be the
igaryide territory.i lvje Slglrmis ttham ﬁermll(‘&ng Duks to Install

Gonsantigt&nch indivigi r:amdunts t unlawful state

f IRE et AmenMant. Coniplaly urt f argues that Commlssrm

Akla {y;r.ﬁ 1ddhs. !;éﬁnart meters & \l4Wful, bidgause It requires that “meters shall
[9ad dng bIS refve ic o B monthly: b ls'tot less th tenty~¢lighit days nor more than thirty-four
$ Jove, We ﬂnd'bqi;ﬁ of tk egeh guments to be' w(thouﬁ merlt, and that we grant Duke's |

mgtion to! dlsmtss this complalnt. ’. '

Flrst, puk¢ ls not a state actor, and Complainant therefore h no constitutional rlght to privacy that Is

" enforceable against Duke. In Jagksor stropolitan EdisofLo,, 419 U.S, 345 (1974), the Supreme
Collft of the United States rejéctéd Iient now advahged by Complainant. In that case, the Court
held that & Pannsylvania’ electrlc utllity with the exclusive right to provide power to Its service territory
was not a state actor,

Seéqnq} Regulatlon 103-321 merely requires only that meters shall be read and bills rendered monthly,
The p rase nét lesg than twenty~gight days nor more than thirty-four days” defines what constitutes
a “monthly basis.” It does net grohibit collection of data on a mére frequent basls. In Total -

, 381 S.C. 175, 568 S.E.2d 365 (2002), the Suprerne Court of South
, longstanding rule that great deference must be given to an agency’s
Interpretation of regulatlons where it has particular expertise. Our lnterpf'etatlon stated above Is the
only reasonablé reading’ of our regulation. Although Complainant contends, at page 2 of his brief
opposing Duke’s motlon to dismiss, that smart meters literally violate the regulation “several times a
minute, hundreds of times per hour, and thousands of times per day,” this Commission declines to
adopt Complalnant'’s Interpretation, which would lead to the absurd resuit of bannlng all but
electromechanical analog meters,

Based upon these legal findings, I move that we grant Duke’s motion to dismiss.
If the Complalnant wishes to opt out of the AMI meter, he avail himself of Rider MRM, which was

approved by the Commisslon In Order No. 2016-791 and amended in Order No. 2019-429, and have the
Company Install a manually read meter,
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frsﬁm RUBLIC SERVICE COMMISSION OF _‘ ¥
ST SOUTHCAROLINA .~ .o w - o
. DOCKEFNO. ?0*;&9*331-’EJORDER*N. 12020342
| JUNE 30, 2020 coo
IN RE: Enrique.McMiliqr{, Jr, , R% R GRANTING |
Complainant/Petitioner v. Duke Energy TON TO DISMISS

. Carplings, LLC, Defendant/Respondent

This matter comes before the Public Service Commission of South Cajjﬁiiqgw‘;

(“Commission”) on the motion of Duke Energy Carolinas, LLC (“DEC" or “Comh&nyﬁ?ﬁgﬁ;y& fep.

to dismiss the abovc-cggtibn’ad Complaint. For the reasons set out herein, the
Commission dismisses the Complaint.

‘The docket currently before the Commission represents the third complaint filed
by Enrique McMilion, Jr. (“McMilion”) concerning DEC’s attempts to install an AMI
(Advanced Metering Infrastructure) meter, often called a “smart meter” at McMilion’s
lome in At{defson County, South Carolina, Si.nce all three dockets ate interrelated, a
recap of all of them provides context for the Commission’s decision herein,

1. Docket No. 2018-379-E

McMilion filed his first complaint, docketed as Docket No. 2018-379-E, on
December 3, 2018. In his complaint, McMilion-alleged that smart meters violafe the 4th,
5%, and 14" Amendments to the U.S. Constitution, and that because smart meters can be
used to collect electricity usage information, they violate South Carolina criminal statutes

prohibiting eavesdropping, peeping, or voyeurism, as well as conspiracy to engage in
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tﬁ%ﬁ*amx&f@ 2 ~::M¢f Y
its legacy! x»‘ﬁeteﬂ inc place“tath‘eh thati réplaémg it with a smart meter..

ﬁoh §dught af érdén from thb Commissidn requiting DEC to.leave

e DE@*x,t:”dwedxwe dl;smm the ¢bmplairit on Jatuary 10, 2019, offering ih support of
its’ motion that, while the. Company. had~begun~full deployment of AMI (“smart”) ihetérs
in 2016, it recognized that some ¢ustomers objected to smart meters, and in response, it
sought and obtained Commission approval of Rider MRM (Manually Read Meter), which
allowed¢ustomers to opt out of smart meter:installation in favor of a manually read meter
at additionial cost.? The Cempany represented to the Commission that it had: informed
MeMition on multiple occasionis.of 'the iavhilaéilify of the opt-out prograim, but that
McMilion declined to encoll.... CoM e L e v

o DE@ urther ar-:g;teﬂr!tha%-McMiIi'on’s"’iconstimtional arguments failed as-a matter

of law, since ﬁEG is j1ot.a state actof; and therefore the: 4%, 5%;-and 14% Amendments are

not applieable to MoMilion’s- complaint. - Finally, .-DEC pointed out ‘that: McMilion’s

allegations based .en criminal. statutes aré outside the jurisdiction of the Commission, and

that the- specific- criminal statutes-alleged to 'have been violated-are inapplicable to the
facts of this.complaint..

On January 30, 2019, in an effort to ensure that MeMilion had been afforded the

fullesf opportynity to.state his case and to qppose the Motion to Dismiss, the Commission

" issued 4 Directive Order allowing him until February:15, 2019, to submit any additional

filings -and to -oppose the Motion to Dismiss. The Commission further instructed the

MR L 253

!'In his complaint, McMilion rcfers to the meter presently installed at his home as an “analog” meter, DEC
-indicatés that the meter is equipped with AMR (Automatic Meter Reading) capability, - cor

2 Cus:omers opting for manually read meters under Rider MRM are charged a one-ume set-up fec of
$150.00, divided into six equal installments, and a monthly meter reading fee of $11.75.

36
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‘Compa'nyf ;’t‘c"f &aka; gy sad'cl‘it'ional"‘ﬁ.liﬁgsrno Jatér- than March 1, 2019. McMilion did niot
file any additional mat'eria:ls::il‘he Company:filed additional 'testimony. Over four menths
passed, and on:June~12,:2019, 'in Order No.'2019-427, 'the Comihission dismissed Docket
No, 2018-379-E because' McMilion did not make any.:filing in opposition to the Motion
to Dismiss, 1. -t . B T I IO
2. .+ "DotketNo. 2019-230-E W e e e S
. +On June..17, 2019, five days after the Commission served its Order dismissing
Dockét No. 2018-379-E, McMilion: filed .another-complaint agdinst DEC, Docket:No.
2019-230+Ex; - On “his. initial complaint: form, McMilion sought an..order: from the
Commission barring DEC from installing any smart meter or digital meter until DEC
fully diselosed thle tei'l;ils and:conditions. of service which authotize the utility-to replace
existing: legacy rheters. with Smart meters, and further requiring DEC to produce a
writing, signed tby McMilion, assenting-t6 those.terms and conditions. McMilion also
‘requested, that the full tariff Jevimade available . for public viewing pursuant to his
interpretation of Commiission Regulation :103-346, and-that the Commission order DEC
to perform only one reading of electric usage every 28 days pursuant to his interpretation
oﬁCommissiomRegu”latiénul03-321'.; DU : St
.+ In its Motion to Dismiss, filed on July 3, 2019, DEC provided hyperlinks to the
‘applicable tariff and service regulations and explained that McMilion had ordered electric
service by telephione, and that the service regulations weré nonetheless effective in the
same manner as if McMilion had executed a signed writing. Subsequently, in his filing

of Septembérj 13, ~5019, McMilion"attempted to exi)and 'theq scc;pe of his coxﬁplaiht to
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g melude thé~ %tﬂ*ef allefgations of unlawful survetlgappg: and-inyasion of privacy he had

made i 1?00&% Nq‘ 18379, M?Mym further.complajned. of being forced to pay
additioni] fees to, qpt, out, of installing, & smart meter, and instead installing .4, new
manua,lly ead. dxameter. MgMilion, wold have, DEC leaye thg electromechgnical
A,MR ﬁ}eﬁsgggr& Bl%‘? at.no additional cost, S e e o

w , InOrder No. 2019-686, issued on Septembgr. 25, 2019, the Commission dismissed

MeMition’s complaint in Dogket No,2019:230:E. The Commjssign rejected MeMilion’s

laims that DEC is a state actor and that ts, smart meters engage in unlayfu), suryeillance

-and violate cystomers’ right to privacy, and, further found I §M§L}9n s position that smart

meters v1olatp Commission Regulation IQS 321 by continuoysly, monitoring usage data to
e ynienshle, as it would, lead o the gbsurd. resplt of, banning il smagt, mefers. The
2
himself of Rider MRM fo opt opt of smiart metering. ., . .. . ...
. On,Septsraber 26, 2019, MoMilign seat.an gmail to Chad Campbell of the Office

Comm;ss;on concluq?d Ogder No..2019-686.by reiterating,that MeMilion may still avail

.‘,’if }{eggu}hgﬁgoryds;;‘gﬁ claimjng é%% the Commission had disp}lizs,ggd, his complaint in Docket
%919 2%9@ in error, and-a copy of thé email was trar;s;mtggd to the Commission qn

,,,,,

.}S.gg;g;nf;gr},ﬂg 2019.. The Commissjon treated the email as a motion for recongidergtion,

and in Order No. 2019-724, issued on, October. 9, 2019, the .Commission. denied

MeMjlion’s metion.
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O ordbdut Ocfober 16,2015, MMl fomdnented ' Dockét No. 2019-331:E,

“hi§ thied eSriplaileghint DEC tegdiling the Salie Hartsaction 8¢ odeurfehce that wals
"t Stibijeet SPHS Wio priot complalts. Oh Octobéi 17; 2019, McMilion requested that

he be permitted an extension of 120 days in“Wwhich to amend his complaiit.  The
Coipaty'filed att {"Kriswiér ahd Motion to Dfshilss'sH 57 abBui Noveniber 14, 3019, on
Nbverdber' 18:2019: MeMilion moved Yo stike DEC"S Métion to Diéthiss and ‘renewed
his tequést for é‘lﬂh()'-daﬁixtéﬁsfiiﬁ of tirmé 16" arAd’His cotnptaint, n Ofder No. 2019-
§23; isstieddH nqaeﬁiﬁé%ﬁz}*‘zbm, the Ctmtissiort Ghinted MeMilion an exténsion of
tithe to aﬁ\m@ hig Egﬁfpl’ﬁfm throught Janvaky' 8, 2630: MaMilisn's ‘supplemental filing,
teceived By tﬁ@‘ﬁcn'fhﬁ 161 o’ Januiary ‘8."2020" affegés “thelt EC ‘Ras violated the

Covinit oF gud falth and ' fail dealing, thé contriots Clause"df e U.S. Constitution,

unconscionable conduct, and “tortious'breach of contract” ciusing donsimic duress and
mental atiguish® MeMilior requests thiit the Cortimission order the Co"ri'tpﬁh‘);t"(; honor its
“Srigtnat' chrithact tiot In"dispute,” Which'he Vids as requirtiig 4'sighed writitig, ahd 1o
Geath and  desist “illegal, unldwful, “toitious, and bdd faith actions” MeMilion albo
féquesty the¥ ‘Cohfmission Regulation 103320 B8 abolished oF amended fo fio longer
allow the utility't3 ‘choose its theters unilsterally. R
DEC renewed its Motion to Dismiss on January 28, 2020, By lettéi 6ﬁ'Feb}t:1a}y
6, 2020, and by a follow-up email on February 11, 2020, McMilion requested an

extension of four weeks to respond to DEC’s Motion to Dismiss. On February 25, 2020,
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the Comnilssmn 1ssde(k orquo. 262’(»14@ gmx;mg?MoMmon until March 2, 2020, to

Lyl sy b yee el 1 s, ot b

make any addiuortﬁl ﬁlm‘gdn Opposition to&DEOfs Motion:te mnsmxss.s
{

I «»i:“ ",'4) "y Slare

In his ﬁlmg dated. Match. 2 2020; McMillon fook issue wnth Commissioner

. v {

Thomas J. Ervin’s charactcrizatxon of his complamt during thc Commxssnon s regular

A . . R
fee 3 o VA boea b Lt e N R T

business meeting on February 19 2020. He further interpreted Commnssioner Ervin’s

,t
.o

statement to the effect that the Commission “need[ed] to get this matter concluded" as an

R o ' .‘ v T . v, P ' S

indicator of bias. Based upon thls allegation of blas, Mchhon demanded that all seven®

" S ke o . A

Commlssxoners be recused from his case.

«ni Bt ' § , ke 3 e Kt oLt T ytoe s

ANALX§[S OE QOC&EL NO. 2019-331-E

U T S AN I SR A co

Ao Recusal

v . « N
}H"c ’4:}" h', rv”yv\x 4 o,k Wy Wt . ‘4" h :-«) s o g0 g e

Nﬁqmmdn § demand that the entnre Commxss;on be recused is based solely upon

. n"; {‘”‘3”“&‘!{‘5*) 5‘!’ PR S ComE e gy ety e g A aty,
two statements by Commissnoner Thomas J. Ervin during the Commission’ s busmess
A N N I I SN SR ST LN

r(me(;ﬁhg oh February 19, 2020: first, that “Mr, M¢Milion asserts that his contractual

e o Wy

rclamonshlp with Duke does not authorize the utility to mstall a smart meter on hlS

N

L Lo TTINE (ﬁ . : 'v P 9! (TP ¥ f "'3 ’,,

home,” and second, that “[Wle need to get this matter concluded.” Nexther of these

T
*4“:*3‘ s '{4&\' by © oo, )“ * ! Feh "I

statemcnts provides a legal bas1s to require the recusal of Commlsswner Ervin alone, and

+ > . 4
L) S v l»“ T ¢u" Wiy "5'7 1 v E A LA 1 T
i

these statements certamly do not support recusal of all the Commlssmners.

e ol Lo &
In State v, Howard 384 S.C. 212 682 SE2d 42 (Ct App. 2009), the South

oY pne § BRI oty AT

Carolma Court of Appeals relteratod Iongstandmg case law in upholdmg a trnal Judge $

! 7 t. et

denial of a motion to recuse, stating:

., \ . " ) N L
+ - * . v .
' Y 2 . [ B . “te . . )

N{V nly si:; Gommissioners are actxvely pamclpatmg in Compmission business, Vige, Chairmgn

tlliams is deployed abroad and is currently on military leave,

40
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DOCKETNQ 2019~331&E oRmmmNomomm TR

ity w Wa@m@m o

b
.ﬁ'" v ) ‘ L]

A
n,,‘
]

‘JUNE30,,2020 G
SRR ;’ge"y 'évidém!e 6 Judicia) ijudxcé; a judge’s failure to-

dis “italify himmiself will not be reversed on appeal. It is not
enoughifar B party seelling disguatification. to simply allege:
b;las« THe ' party must show some evidence of bias.
. tun o Foithermote, * the- alléged’ biag must bé. personal; - as
dnstmguxshed from Judxclal in nature.
o YR LI I B TS B
384 S C at 218,682 S E 2d at 45 quoting, State V. Chea!ham, 349 S C. 101, 561 S.E. 2d

foyt PR A E 4,

618 (Ct. App. 2002).

t 4

s .
A-I'g Gk i Tat ! LA T . HELSEN A +' : at.

Mchllon s unsupported assertions of bids in no way JUStlfy recusal of
T 2 ™ N b B A P ' "’- - fron or . 4
Commissioner Ervin, and they certainly do not Justify recusal of the other

i‘
v Aot [N

Commissioners, Even if one infers from Commissioner Ervin’s statement that the
H‘Ux“*v v W '\’»2”
Commission should “get this matter concluded” that he bellcvcs the case is rnpc for

L

disposition without a hearing, that, without more, would not be mdwatxve of bias
1, '.“ ‘v!n; i'h{ LI EIPLA N R ro vy ey o, ;{1;“53* oy

warrarltmg x‘ecusal McMilion has presented no evndence of personal bias or animus on
.'f4v"‘t"latc‘§¥§l' O I L N LR R TN
the part ot‘ Commissjoher Ervin or any other Commxsswner. Therefore, McMulxon s
[ A S R PSET U PO g A M S VAR CE S (Y SR
Motlon f0r Recusal is denied.

X N ui

In addltxon to seeking recusal of all of the Commnssxoncrs wnthout valld cause,

h W, 1, i.»; .;':’f" .o o i T [ G sy o i i,

Mchllon $ March 2, 2020 ﬂlmg evinces his misperception that he is entitled to conduct

¢ [

. . ‘ . t '
Kbyt b ,n PR PR i o R v, e + t, ,‘g

LT T ’h» [T S X c 4 I B T T ’i'ﬁtuu "’i‘:(n .
discovery and present hlS caseina hearmg in this matter, but that would be the case only
R T I T L T e A S AP | J PN ol et
if he had raised a material 1ssue of fact whxch mlght entltle him to the rehef he seeks
"] l

11 ¢ »:n M " 3 * ’ Y » t [

Ab‘sent any showing of a matenal issue of fact his clalms are subJect to dlsmxssal as a

A U T O N T (AR
,

matter of law w1thout dlscovery ora hearmg
B. McMilion’s Requested Relief

McMilion has now filed three complaints since December 2018, with the second

almost imtnediately followirlg dismissal of the first, and the third almost immediately

4

0y

(L ]
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foiifawmébé}ﬁﬁ%ﬁém‘?f %ﬁ%v‘ﬁé’ébﬂﬂ.“ While gaéh is-articilatéd its & slightly different way;
all'thrée’ cdi*np“fdihfs"e§§8ntfaily séek {he'samie tetief. McMilibn deés ot want DEC to
install'd sHieit rheter ot his Home, and ke 4lso doés ot want to pay the fees required
undet Ridet MRM ‘it order to opt fot 4 thénually redd metér. He attempts to challenge
DEC’s Untateral right to chobe’the spetifle rietérs towbe deployed in its'service territory
and’iniposé i1pon the Cothpany his own pret‘éfehd’e”féx;”ﬁr’f?e*lectrdrﬁechaﬁ'iial'analbg‘meter
at no additional cost. However, Commission Regulation 103-320 provides that méters
shall be furnished by the utility. There is no provision iri'the applicable faws and
régiilations reqidring atilities té*&"é& ietéts chosén by elistomers: He alléged 'that the

miénter bY*WhT&h*'DE@“unilaterally chiooses to change équipment'iiifringés upoh-his right

tor Soritrdct. Duked reguirénent that MeMiliont chioosé bétweéen pérmitting the Company-

fo ittstall: a* Srhart etdk dnd "paging th ‘feds to' install a merthally tead metet does not
violate any-‘cdntratt: of Gtheér rights: ‘The ‘terms and conditions ufider which a utility
provides service ‘Hie governed by its tariff arid service regulations; not by confracts
between the utility’and individual customers. It has long been the law that service
regulations ‘and- tariff provisions approved by the Public Setvice Commissiok have the
fof¢e and efféct of law and’dte’ binditig on utility customets, fegardless of whethet an
individual custorner agreed “to them. See, e.g.;"Catrowny v, Carolina Power & Light Co:,
226 8.C.237,84 S.E2d 728 (1954y. " ' - - BRI URLC .

DEC beégan deploying smiart metérs-throughout its South Carolina servicé-tertitory’

in 2016. In Docket No. 2016-354-E; DEC réquested Commission apptoval of Rider

MRM to give to its customers who did not want a smart meter the opportunity to choose

42
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twhavmmenqduy\irw meﬁﬂr mstglledjinssead, Bepause the.utility ingurs the additional

gjpsts of havmg,thpgm meters Tedd manuauy rathier than receiving electric consumption
data electronically, Rider MRM requires opt-out customers to pay a set-up fae of $150
and a:monthly charge of $11,75. The Gommission approved Rider MRM in Order, No,
2016-791, on, Navember 17, 2016.. Rider, MRM. represents, the only non-smart metge
option.for McMilion,, We find that, as.a mattenof law, Rider MRM does not in.any,way,
vigjate MeMilion’s, legal rights. TR B TS S R
oo o ResJudicata oy i S

11 The legal.doctrine: of res judimqubarsf-aubg;eguént litigation. between .identical
paties. whgm th:;z ,clq:ms Karisg out .of the same transamon or.oceurrence. that was the
aqugpt of ghg g;t,e;a lltigfgtml between those same;parties. Sub-Zero Freezer Co, v. R.J.
Clarkson Go.s 30¢8.S;.C},1 188,417 S,E.2d 569 (1992), :This doctring bars litigants from
ra,ls_ing any. issues.which were adjudicated in the prior.action ag wejl as any issues which
might haye been raised in the peior action, Hilton Head Center of South Carolina, Ing. v.,
Public Sexvice Comm’'n of SouthCarolina, 294 S.C. 9, 362 S.E.2d 176 (1987).

.The complaint cugrently, before us is, the. third complaint raised by the same
individual, against the same utility, arising from the. same transaction or ocgurrence. We
haye granted the, GComplainant, multiplg, extensions of time, allowed him to make extra
filings for our consideration, and extended other courtesies to him. Following dismissal
of Dacket No. 2018-379-E, we arguably could have. found that Docket No. 2019-230-E
was barred by res judicata, but u;e did not. Now, after having twice previously dismissed

t ¥
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fﬁ%ﬁ@“ﬂ} thﬁ ﬁﬁi‘e““tmﬁwtion ot' 'occurrence, we adopt res. judicata. a3 gq ) 8
it | 3
additionat grofifid warranting dismissﬂi %f'the complaint, o .o
n
For all the reasons explained above, we find that Docket No. 2019-331-E should g
be, and hereby is, dismissed as a matter of law. N
N
This Order shall remain in full forcé and effect until further order of the <
3
Commission, -
N
*  BY QRDER OF THE COMMISSION: ="+’ - . - - S &
t hm i o " ! o M VAR B ) Y, . ¥ w
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: 4 “.»W‘@ﬁmmum

¢
Yo

g T 8 I:M"SW‘ &*’%‘I@ﬂ@mv “mm*ﬁwJ % '-‘, C . Vowe e

\TE M&&M
for B@CKET NO. 2%142#&4_
unu‘ﬁras MA FTE ?g ORDER| NO.
3 i f EEELE P AR SN “’
., ,
(R I TR .
.H: _‘.-u-v.a\.-. @] heist _~nn-|-r Petitions Duke Enel

ant/Respondent - ea" P esé g for Commission Cd slderation Duke

nerw Carollnas, LLC s Qt;l)op to Dlsmlss, as well as with the Complalnant’s Request for
HEaﬂng ' ) 5 v

uuuuu

HMMJA RO et

M {qm to! leml In this Docket. Afeer careful conslderatlon of the filings
_ ﬁf ‘_ 14 p% 14 thet no elaim has bgen made by.the qtp plainants upon
ehirel y¥integ. Therefore, Duke.fhergy Carolinas, LEC b to Dismiss -

be ran;ed Héwé\/ ul would noté that the of .‘p.lalnanta T‘la\la mﬁd&SOme references

atentia medical’ coricérts, and the Company’s"MRM Rider L khie:tariff under which a

cua driter may opt In: favor 6? & manually-réad meter - hag provisions-for walver of fees for
me lual reasons. Theré are smme requ!rements for such walver under the tariff, and I would
encaurage the Complalnants to conslder If that is an appropriate option for them.

PRESIDING: Randall . . SESSION: Reaular TIME: 2:00 p.m.

MOTION YES, NO OTHER

BELSER ] M 0O ' voting via vidéoconference
ERVIN ] | voting vla videoconference
HAMILTON O [ voting via videoconference
HOWARD O [ voting via videoconference
RANDALL b ‘D. voting via videoconference
whrtrieo O 0O O abgent Sick Leave

WILLIAMS O O ] MIIItéry Leave‘

(SEAL) ' , RECORDED BY: L. Schmieding
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BEFORE
THEA?%I;I@ SERVICE GOMMISSIONOF ., ;.
.. . SOUTHCARQLINA .

hom .”‘a‘ B g

Lo DOCKET NO 2020-147-E - ORDER NO. 2020-562
by # 7,"" Izv,'v_‘ .« ] quUSW£24 ZOQQ Cotet e Y

INRE; . Rap *M %\ AGiichsist, . . . .). ORDERDISMISSING
- ; indnt/Petitioner " ) LA
r ook .e»m‘ o S ,\) R T PPt
C ﬁr»‘f"»'..‘-m ~“».‘,:'in£3'w‘, Canghy ot ) R
‘D%@ﬁa?rs&f‘.Pxf&aﬂM@. D SRR
, -, Detepdant/Kespondent, * ) e

b e W Nonbml e a e o ‘.* o

This ‘thatiet ‘coniés Befbte the’ Piblic Service Cqmmlssgon of Squth Carolina

(“Gompmigsion”) on,a prg se Complaing filed.by Randy and Chery! Gilchyist ( Gilchigts”
or the “Complainants;’) against Duke Energy Carolinas, LLC (f‘pEC” or the “Company™).
In the‘ﬂ(lqml?mtz filed June §, 2020, the Gijchrists state that they haye begn attgmpting to
get DEC to replpce, digital metpr on their home, with an analog or meghanical meter for
the past, two years, The Gomplainants gite both, privagy congerns,and. aggravation of
medjcal conicerns as.cayse for DEC to remave the smart meter whigh,is,cgg@ptl%‘igstallggi
and replage it with ast anglog or mechanical meter. Additionsly, the Complaingats contend
that the Company trespassed on their property when installing the new, smart meters..,
The Qomg!ginag,t_;,l gompare the pg@gz:ucy congern with the _.},;Se“gf agtivity-tracking
devices offered' by in’sqmp'q:e' :éqxﬁp'é,ﬂ@ _and activity-tracking °.g§§'iq’§§ usgd by law
enforcement, The Gilchrists staté th'a;;gﬁjnpst'féiarr{é;: companiés may nog pse the devices without
the consent of the driver and law énfotcement ﬁiéy'not"déé':t\raigkmg ﬁe&j’cqs withiout a court

order. These uses are not analogous to the current situation which gives rise to the
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** DOERET NO.2020-147-E - ORDER NO, 2020-562 °
T RUGHST 24,2020

i

ol

 Coriplaint. In this cass, the' eV
ona consumptibn—has is. Meterinéﬁgfﬁef&t{'ﬁal s is & fundamentally necessary patt of the

AN TS I T U TR B

provision of electrfd sétvice.
DEC responded to the Complaint with several points. Regarding the privacy claim

Lt pihe, et L . T AT T N T . )
beetf,)‘fn;’?dé by the Complainant, the Company cites the COr}}minss:jZon Order No. 2019-686:
e T R T A T
Duke is not a state actor, and Complainant therefore has no
constitutional right to privacy that is enforceable againg &Puke. In

Jackson v. Metropolitan Edison Co.,419 U.§.’ {5(] 974), the Supreme
Court of the United States rejected the aré\ﬁ% nt 56w “advanced by
Complainant. In that case, the Court held that a Pennsylvania
_electric utility with the exclusive right to provide power to its service
teritty was ot d state’ator. = ¢ T W0 e e

Since privaby claiths such aé this calt only b raised dgainst staté actors — which DEC is

4 ' L '
T A A S AE S B N JUNR

hot - this claitd riust bé denied.

'* ""“‘3m€"t3ircliri'§i§~‘iﬁ51&é reférétice 1o’ Hon-spaditic medical conditions which iray be
ﬁeg’&fﬂ%l{‘f tfﬁﬁﬂ‘cté‘d’ by the .lo’géal' ugh §f sthtit Meters. T Pééibﬁnéé,‘ihe‘ComﬁénS;‘ asserts
that ihis mét’@t“é thiat Hikivé been deployed'ts the Gilchrists’ Hotne ‘are 'a'ppigve‘d for use by the
"BeE Kephtdiniy ‘thie propositior that Cothplaitiarits havé a chofod as to which métér is
indtalled o theit home; the' Compitiy cites the CoMmission Ordet No. 2020342, citing

]
+

Regulatiofl 10%¢330:+ ' """ P S R I R S

Conithssion” Regulation'103-320 *povides that meters shill be
furnished by the utility. There is no provision in the applicable
laws” afitl Tépulations requiring utilities ‘o’ (8 “teters ‘chosen 'by’
customers, . . . Duke’s requirement that [a customer] choose

" between  pefthifting the Compahy to “instali’ d smiaff meter and =~
paying the fees to install @ manually read meter does not violate

' any conftact or othief rights. = " ’ o "

. U i PR
P ’ LN . + J

'iﬁ"ﬁ ’ . l‘,: R :' : 1." I . . ]
{86 i Guiestidn 18 used'ts meter a service that is billed for
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475 9RDER NO. 2090562 ©
A:‘ 2'4)’:}%*.\-’{‘,?

el Tm, Company aﬁsvgrtém(m t;Tg)o Innger supports the use of analog meters, and that

such meters have not been manufactured in some time. Given the lack of support for analog
meters, and, the. Company’s  tight tp fqrgi,,s*h, meters under, Regulation 103-320, the
Complajpant’s contention that they,should be able to choosg which meter they have cannot
prevail, . NI : s

The Complainants ¢laim that the Company committed trespass when it entered their
property to install the smart meter over .the Complainants’ objegtions. The. Company
correctly asserts 8.C; Code Ann. Regs. 103-344 which provides that "[a]uthorized agents

of the electrical utility shall the right of access to premises supplied with electrig service .,.

and for any other purpose which is proper,and lnecessary in the conduc; of the electrical

utility's business." In response, the Gilchrists assen that the installation of the smart meter

was reither necessary nor proper in order to providg electric service.
However, Regulation 103-320, when read in conjunction with Regulation 103-344,

which recognjzes that Company s ablhty and duty to furnish electric meters, it is clear that

M ﬁ

tl}e Company has not only pemusswn for aceess for necessary business purposes, but also
" FAEE AT I

a duty to use that permission to furnish meters to its customers. Therefore, it is a proper
exercise of business purpose by the Company to access the property and install the new

meter. The claim that the Company exceeded its authority to enter the premises:for the
. L <)

PR

purpose of installing a meter is denied. ..

3 &
LI
The Commission notes that the Gilchrists advise that they have always péjﬁilhq;rn‘

bill and do not have an issue with non-payment. However, the Gilchrists assert th’dtghéy

Y&
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W.".' o

Sk NM ‘1»‘*7 SR NO. 20301582

o S
%L Id' not’ have &iﬁﬁat Wﬁ?ﬁ'\in’é 'y sii‘iéi‘t’niét@i‘, bﬁt’ rhthier, DEC should be asking them
foopt-in. - .. 1 SR P
DEC has' noﬁ‘”??iﬁ(at@& dhy statute, not Cortifission rule or regulation. Therefore,
there is no relféfavailable fo'the Complainants in thi¥'éasé, and the case must be dismissed.
However, the Commlilssion notes that, pursuant to tariffs filed with the Commission, for
those custotters wishiliig to have'a ménually read meter;'the MRM Rider is available. The
MRM: Rider prc_:i"ic‘fé"i%% fde-ftee opt out for customers with medical issues, provided
certain requlféth%fs 416 'mét. The Commission encourdges the Cornplainants to investigate
the'tisé aﬁwm Riddet, if'apptoptiate,
" ’Pﬁi@ @t‘&@i‘y Shall’ femain in full forde and effect until further ‘ordet of the
C‘é?ﬁﬁ'tiﬁhﬁh doetha et oo
"' * BY ORDER OF THE COMMISSION: = " **

f
s, W o ave

‘ .
¥ [P ]

NI . dove g gk .
' E “ﬁaﬁdy" ﬁandbﬁ A¢hng Cimuman

. Ll
1. s A ' B " Pogepr fo,
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AANERE MY B
, . EEFQRE '
SN
v-'”"‘ijf“f*r*?"?fﬁ' Bt e TﬁE*PUHLIé’SEﬁVI@E’COWTS'SION OF*' e e
Ergeere T i e sOUTff;@A&@LlNA; oo F
vt TDOCKETNO. 20205147-E - ORDER N®:2020-644 - "~ - '+ o
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This matter comes befors the Public Service Commission of South Carolina (*‘the

Commission”) on a Petition for Rehearng inthis Compllat in Docket No. 2020-147-E, filed by

4

“““““

) by 5 LY e g b e, .
the é I:wiamant Randy ‘and Cheryl lechrist (“the Gﬂchrxsts" or “Complamants") On

September 2, 2020, the Complainaats filed a Motion for Rehearing of Comrrussxon Order No.

P | hak, 1y

2020 562, which granted Duke Energy Carolinas, LLC’s (“DEC’s™) Motion to stmxss Randy and
Cheryl Gilchrist’s Complamt Jn this Docket.
The Gilchrists’ Petlhbn is deemed to be propcrly before the Commission, satisfying S.C.

Code of Regs. 103 830 (Bﬁmd 1031854 HoWéVQi’. the Petition does not state a claim upon which

N 0T
relicf may be granted by the Commxssfbx‘i;’but rathgt, reiterates the same matters raised in the initial

Complaint. To the extent that the Petition for Rehearing is reiterative of the initial Complaint, it
fails to satisfy S.C. Code of Regs. 103-825 (A)(4). The Giichrists’ Compla,'im ée"ﬁtprsaround their

opposition to the installation of a “smart meter” by DEC on their premises, ag{d th«s”v r'd ﬂxsmclmatnon

i «»eﬁ
to pay the fees required under Rider MRM in order to opt for a manually read n%ter", The Petition

K
continues to assert their argument that the placement of such meters is a violation of privacy,
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unlﬁ\;f u.l,and ifiblé;‘tes their cons;ltugignag, protections. The ferms and conditions under which a
utili,tyl provides service are governed by its ggn{fanq servige régulations, not by contracts between
the utility and individual customers. Service regulations :_gnd.-tariff Jprovisions approved by the
Public Service Commission have the force and effect of law and are binding on utility customers,
regardless of whether an individual customer agreed to them. See, e.g., Carroway v. Carolina
Power & Light'Co.mﬁ‘”siq %’{3*/" 845824728 (1954). " Lo e ’;

In the Petition, the Gﬂéﬁﬂsts didnot pros;nt a thieory of’dfﬁiﬁ%p&n Wwhith the Commission

may grant relief. The reasoning for our conclusion dismissing the Gilchrists’ Complaint in Order

No, : 2020-562 s unchanged‘ and we reaffinn xt here. Accordingly, the Gilchrists’ Petition for

;/,' 'b,,g o 'Jlan

Reheax;ing is d¢ni¢d . i . .
R UCUME TS D N A I S TR LS SN B AR AT S
Tms Order shgll remam in full force and cffect untd further order ofthe Commissxog
e kBT Y
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July 13, 2020 ‘ o
The Honotable Jocély‘n G. Boyd il
ChiefClﬂ&‘k /AR Ye ixeo ‘ ' Lo ow d v
%@z i w%%‘ o of South é:amnna
Execiitive Center Bilve, St w&

Colpmi: g:"sé o

¥ -‘hf‘w £y Cy o
Re: Randy and Cherymﬂmmt v. Duke Energy Carolinas, LLc,,H Gt e
Docket No, 2020-147-E

" Dear Mp* ﬁoyd

, M: ‘r@*ﬂu MM g it
ot Sing Randy arid éhéryi“é‘ﬁi:ﬁdm's dbfectix{ﬁ“to izéfé&daﬁf Ditks:

91@%& or filing, pledso ﬁnd R
5&* ¥ & gﬁ‘bﬁm@l M‘G‘s Mﬁﬁfmva p@ﬁﬁﬁ"s Dﬁ;*nandgfor Hearing By co;?y of this 3

leétéx‘ WO dte setbing: the same on the pat{"ies 6fre

sm&g{ ’

Co: Duke¢Enpsgyvia Attarneys.for Duke ,Ew&y Carplinas, LLC via .8, man a
Robinson Gray Stepp & Laffitte, LLC, F.0, Box 11449, Cofumbia, 8C26211" -
Alexatder W, Knowles, Esq., Office of Regulatory: Staff of Squth:(;qgng‘)ﬁ% via-¢mail
Carrl Grube Lybarker, SC , of Consumer Affairs, Counsel, via
Roger P, Hall, SC Dept. of sadimer K alts) Counsel, via email

. ' AL 4 R N vc i PRI . .
Enc.: Objection and Demand for Heating " - -+ * » R LTI

“
e A 1
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Defendent/Resporident.” - w0 ooforHearing .

i. 1 - ',,‘u

IN RE:
Randy atig: Ohbryl Gﬁchnst L L
Complaihants/Petxtxonars, ] "
] ¥, %xq, Cheg ilqhnst 8,
v, 1 % ta Defend @nt Duke Energy
s ] elinas, LLQ’s Motionto™.
Duke Energy Carolinas, LLC's ] ﬁiémms and Plaintiffs Demand
]
]
1

am(ﬁ

ﬁﬁg})@%@?ﬁ%«%@d %&aryl Gilchrist, omec‘f to the Mo{,mn to Dismiss o£ |

) ln“(“ .

ﬁefgendanﬁ ﬁﬁkewﬁ Néi"ggf" Eavolt ﬁas, Lﬁ’ﬁ (ﬁe%“fnﬁfﬁeg “EEG” ’or “Coitfp‘éﬁy”) on tha

A?'f'.

fc)llowwg ggounds- :

The purpose of any gt)vemment agency, commxssxon, or admxmstrat:ve law
proceedmg is the protectngn of persons and property. A hearipg in this case is
necessary for the protectmn of substantial rights, and is therefdre"an the public -
interest. Dw;ﬁaé‘gl‘ of tﬁ’% blaititiﬁé ﬁetmon wﬁhént & hearing is ot appropmate

¢ N
s ek, Pt

under South Ca‘fb!fi?mf dadé Ali!l §’58*~27’ 1;990» oo oeal : " iR

"v"‘t:”l' s

PR

The plaintiffs had repeatedly informed DEG that they did not consent to the
installation of any meter capable of capturing data other than what is necessary to
bill for services rendered. They repeatedly informed the Company that they were

refusing the installation of 8 smart meter for the following reasons: a) the meter

53
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L ,' g t"-:'::g&@ iﬂi@“Cmﬁpany that they in fact Have a right'to
privacy and tlmt tﬁéu ﬁ‘éﬁmﬁﬂy dﬁd“ tidff Wﬁﬁiﬁ their consent for the instailation of this
meter, and proceeded to threaten plampxﬂ’s, w_xth disconnect of their power if they did
not coniply with the Compang’s dé‘iman&é*;:?i‘?ﬁﬁiﬁﬁﬁ‘s‘also informed the Compahy that
they were not required to Opt-Out befatse’thy Combany was éngdging in unldwful -

oy Iy

activity,” ;

A Emﬂﬂam ﬁ&mﬂwwvwwmlmd ﬁny applicable statutd of reguldtion for
WWW& ﬁﬁ@’@wgﬁbﬁtﬁgﬂm%ﬁﬁ%kﬁ El&ﬂﬂih‘g ‘the't'a earing ifi tHis'case is not in
the public mterest or for the protécttbn of substantial rights:The plaintiffs:
velxénienﬂyfﬂmagrge and subniit-the follbwing» “ao |
1)~ Iniswitinico Sompanies Have'devises that monitor arid collect data‘on the -

- Jttivities of the driver of'a véhicls. ‘They ¢an offer digcourts for the conseht of
*.the driver in order'to Have thede dévices placad iri their vehicle, They catir * -
: claim-all the benefits that the'drivér tnight receiVe should the drivéraccept
the-offer. They cﬁnn’é?f, however, ‘refuse to provideé insurancs if the customéi
declines their offex. - SRR o n
2) ‘Law énforceient cannot place moiitoririg devices on a home or ' car without
first! prégenting probable cduse tda-judge and obtain a éourt drder for the

pldeement of stich a device.
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| wﬁéther the Commzssxon», thg,%@ﬁh@ﬁj}itie&ﬁommi;ﬂon of South Carolina
- ﬁhpxemaftthg; ?H@@ mim m&h@nﬂ&é&%ﬂm cﬂmmxt these.unlawful acts.
The plmnt;ﬁ@cqm%d ghajs regulat:,ops promylgated by the PUC do not in fact
a,qthozrmd-awmmgﬁl getivity. - . acooc La o m e

: Thg‘cpp“stimtiopg ,qugtkyﬁhq, United States of America and the State of South. -

Carolina protegt, ghe priv acy of the individual. Both of ther above examples, insurance
companies and law enfdrcament, are prohibited from collecting personal, private data
without firat obtaining ei;th;‘ef consent or court order upon probable cause. The ... -
Company r;wquwd to anethé‘ pame; they muaé ohtain & customer’s consent to install
thg;sé d@yicégw,(aj;x'gér;;x’igeterg)*md they cannot pénaiizé or refuse to provide service to
customers who ;19512;012 @nﬁmﬁ« - , .

The Company did in fact trespass (a Common Law: tort) when they'entered the.
plaintiffs property and,installed the smart meter.over the.plaintiff's objestions. First,
the Company. sites §.C. Code Ann, Regs. 108:344, which provides that “laluthorized
agents of the electrical wtility shall the right of acess.to.premises supplied with
electric seryice ..,.and fgr any.gther purpoge, which is proper and necessary in the
conduct of the electrical utility’s business.”. The plaintiffs contend thatthe purpose
was neither proper nor necessary in order to provide electric service.

The above examples of insurance. companies and law enforcoment demohnstrate
that the plaintiff's objections to the violatipn of the right to privacy, which these

meters represent, are neither vague nor unspecified. The Company’s assertion that

3 5‘)”;
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Agaihy, 'm i‘d the dluty - dhd-*evén* tho.+8amon for the existence ~ of thé PUC to:
proteet'tho'persons and property-of the'people of the Statéf of South Carolina from
rpéckletie dandrunldwial dotivitiod that may be engaged in by'the cotpanies they-
regilate. Asthe Coripany admits, on.psge 6:6ftheir motion to dismiss, “...there-isno
state ﬁraw m@ﬂiﬁn@ the ifistallation of shx»’arﬁ ‘meters”, ’I‘here*sexdsts o state'law
becauae it: would be ruled unconstitut;onal Every stag;e and every adininidtrative law
Oy d‘m}ﬂé%rﬁ’ gchémmenﬁ a‘géﬁby, fé"d‘ér‘ﬁl and atate datn.to city:and coufity * -
govépniment is bound by the.Federal snd S,tate Constitutions. The plaintiff's: -
coimplaint aﬁd request for a hearing iﬁ this case'is'in fact in ‘the'pub"lic intérest and.
for the Iproteation of substantial rights. These substantial rights include the Fourth
Améndment to the U.S. Constitution which protecté the right of the.people to be-, -
secure in their persons, houses, papers, and effects against unreasonablé searches
and éeizures.

The following cases are relevant to the substantial nghts mvolved in th1s case»,

Miranda v. Arizona, 384 1.8. 4386, 491: “Where rights secured by the Gonst:wutmn are

involved, there can be no rule making or legislation which would abrogate them.”
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Davis v. Wechaler; 2681822, at 24; #Thio,438crtion of foderal rights, when plainly |
and reasonably made, ié not to be. defqagﬁé“mx’gng the name of local practice.”
Hertado v. Celifornia, 110-U.8. 516:“The State cannot diminisli rights of the people.”
.Bécause the PUC i8 charged with regulqﬁiﬁg’*the,ﬁachivitiea of DEC, plaintiffs. .
believe and have shown that the Company is engage&in agtivities-that ave actionable
-under the: Common-Law, as well as Statutory.d.aw. These are substantial rights that
the PUC is.charged to.protect; and. it istherefote in the publicinterest that this . ..
eommqm:btegha&izd : - S Y PR
: WHEREF@RE, mplamtiﬂa demandmhat DEC’s Motion. to Dismiss be denied, and &,
hearing bé .gcliéd‘b;}e@‘ﬁs s60h ds reasonably possible, snd request such other zeliefas
tl;‘é@,Gommiésioﬁ?&eéﬂgs‘ju&t and proper. T TEPPRT LY SN

D&ted Jiﬂy§13,‘?~202(} LTV SO . RIIRT UL T PENS

Respectfully submitted, - - L R

AR AR I o ) 4 st e ; !
Randy and Chery} Gilchrist~ « . P ST X
8010 Lake Keowee Lane

Seueea, SO'29672 ‘\q rets it byt

- - . .
Padius o, o L . v L o, !

57

"
-

87l 40 g9 8bed - 3-/11-020Z - DSdOS - NV €G:Z L1 dunr |Z0Z - ONISSTO0Hd HO4 d31d390V.

a



wlwi e : a o
HEROR -

fbioN oF
Y f’fé . poc%w Nﬁ zéﬁo 1478
IN Rm
Randy and tﬁheryl ; Gilchrist, ] ‘
Complaimﬂtﬁlﬁé%iﬁlbnere. } !
v. ] cmmmwmm wmmgm
}",. R U S
Duke Energy Carolimq, LLOS ] A - o
Defendamlﬁemjaéndem ;
b Hm 4 e aiion e 4 o -" WHOR:

L

sU

Thia ié« £0 csmiﬁr that I, Randy Gﬂchrist. one of the plaintiffs in tﬁis caae. have
| gerved t@ﬁm*thq pergons named below our Olijedtion ' ndien

y x'r@j g:ggb fml‘aw, f,r,“ M ¢ ki ““l. ﬁl .\" .
alk, \A»“m,g"» 41
’ vl -
A Pt u’
gﬁiﬁn tﬁe

tory Staff
ea:;f nite 900
29201

Theé Hongrﬁ,p Jocelen G, Boyd D |

Chiéf Clavk W ﬁe@w' L
Public Bervied ,&%’5‘55‘4&9"‘“
South € “li'?“ '

101 Executive Center bere s Hobinsqm Gt‘ay Stepp & LaﬁttesgLLC
Suitg"100 " - St BO.LBOX 11449, - v

8C20210 ¢ - - ew o Qolumbia $e~29211
Columbia. 8 - cL Attorneys’for Duke Energy Qarolinas LLC

Dated July 18, 2020

Randy Gilchrist ‘
M A Lot
GL‘QMI 6;'?CAA-‘S+ 59
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July 24, 2020 | | | :
The Honorable Jooelyn G. Boyd e |
Chief €lerk éxmmmw@mh :
Public Service Conunissndn of South Carolina
101 Executive Ceriter Drive, Suite 100 O
Columbia, SC 20210 D
Re: Rendy and Chnryl: Gilchrist-v. mm:m Carolinas, LLC
Docket No. 202q-147—ﬁ o - L
SR e e

'é i ﬁaazmgda&d

IR ]
i, .
A»f: W AEYS 3
% E; »w» 3
3
" . <3 X oA
) d 4

E ergyCarolin ”Y.LCV%US fﬁt B

o, 11 x"(; P.0. Box 11448, Cofunb s 2&211
¢r, Piiblic Sexvice Commission o?%outﬁ(fprbhm '%;_ ,,
w;«mwam@mmma Suitp:100, Columbia, SC29210, . . |, T
Alexander W. Knowles] Esi;, Office of Regulatory Staff of South Carolina, via cmall
Carri Grube Lybirker 86 Depit! of Consumer Affpirs, Counsel, viaremail PR
Roger P. Hill, SC D?ébt’ of Cotisimer A ffairs, Counsel, via email

Eno.: Objection dnd Demand for Hearing

59
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IN RE: i
Randy and Cheryl Gilc;hriet, 1
Complainantp/Petitioners, 1]
] , /
.o L w "] CERTIFICATE OF SERVICE
]
Duke Engrgy Carohnas, ;LC’ ]
ﬁefegda,nt/Respondent ] w *
. ] it ' L .
b - - g -

'I‘hm is to certify that 1, Randy Gllchnst one of the plmntl.t'fs in this case, have

Alexapder WZ Kqules, Gounsel
SC Offies sEiBmELory Steff

R Rt

The qut)rable Jocelyn G. Boyd

Chief Clek /Executive Director

Public Sexvice Commission of
South Carolina

101 Executive Center Drive
Suite 100

Columbiea, 8C 290210

Mr. Davjd Stark, Hearing Fxaminer

PSC of 8C, 101 Executive Ctr. Dr.
Ste. 100, Columbia, SC 25210 .

Dated July 24, 2020

’”st eondt "

Carri qube Lybarker, Counsel
SC l)epmr gf Gonaumer Aﬂ?arrs

Roger P Hall. Counsel
SC Depaxttient of Consumex Affairg
P.Q. Box 5787
Columbia, SG-292560 o
Rhall@scconsumer.gov

¢ “t I ‘l I8 ) .;v . _;'g .
Robinson Gray Stepp & Lafitte, LLC
P.O. Box 11449

v Calumbia, SC 29211
Attorneys for Duke Energy Carolinas LLC
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DOCKET NO. 2020-147 -E

IN RE: L .

Randy and Cheryl Gilchrist, 1
Complainants/Pgtitioners, .

‘ ‘ ‘ I Randy and Cheryl Gilchrist’s

v. 1 Objection to Defendant Duke Energy

] Carohnas, LLC'd'Mbtion to

Duke Energy Carolinas, LLC’s 1 Disriiss and Pliintiffs Demand

-Defendant/Respondent.. ] for Hearing
P vt ; Lt ]J ‘ ¥

] B
’\.‘k A» " .

REETEY S ’, «*»,,,,‘ ‘
Plamt;ﬁb Randy and. Cheryl Gﬂchnst obJect to the Mot1on to Dlsmies of
Vool e Yk ptatge ot Y
Defendant Duke Energy Oarohnas, LLC (heremafter “DEC” or “Company’) dated

‘u*., ,(~ I

July 20,2020 on the followmg grounds-
! "‘ 3 t .
The purposé of any government agency, comm1ssxon, or adnumatrat,we law
S PR AR Y [ ] ¥

proceeding is the protectxon of persons and property. A hearmg in thle qase is

1?« I

+ [ 3 v
>

necessary for the: protectlon of eubstantml rights, and is therefore in the pubhc

S I v

s

interest. Dismissal df«tlfe plamtlffsspétxtmn without a hearmg is- not approprmte

Wy oy g 7 wigd

.....

under South Carolina Code Ann. § 58 27-1990. o

at w»fﬂta_, ! . )
“

TS OF THE C

Y
oo W, ! L

The plaintiffs had repeatedly informed DEC that they did not consent to the

installation of any meter capable of capturing data other than what is hecessary to

" \ B

S

6!
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" -ré‘*fuﬁi&i@ftﬁe mewﬁawﬁ%fwﬁmrﬁ it f&r’ith ,flfzﬁwmg reHsons! ¢ !

&) fl‘te ’inétér cdﬂec’bé? pﬁi‘%dal priv&if@’datﬁ that i% not“ﬁéééssary to determine the
dmount of’eié’%ﬁtﬁféﬁtﬁ ﬂs’éd for bﬂlfﬂ“g purpolies; andd) resiflents of the home have
. edicdl éohditions that could Ye-exticerbatdd by the smart metos.

" Thé plaintiffe repedtely informed the Osmpany that they in fact have a right to
privacy dnd ;thaﬁ'tﬁélﬁdﬁfﬁaﬂi ‘&‘id ﬁ’éﬁf bBtﬁi‘n 'thaif consent for the'installation of this
metér,and poteeded £b thrbutsh pléintifhs Witk distontioct of theif power if they did
not ‘coiiply With the ‘Company’s 'dem&ﬁd“sl.' Plaintiffs also informed the Company that
tHey wate tot required to'Opt-Out bacatse thd Cofpary was engaging in unlawful
activity. © . c, b . A b L

Lo ae ARGUMENT ¢ o

""""""

régulation for which the Commlssmn can grant rehef‘f cla1mi‘ng thaf a hearing in this

Cy IR LR #1 B T ey
cage is not in the pu‘bﬁc interest or for the protection of substantial rights. The

'plamnffs veﬁementfy dlsagree and subm1t ‘the foﬁowmg

Aad +
Breg e, 4 b }H # <3 P s S S

1) DEC in its July 20, 2020, response to our complaint gsserts that they have

qffe}'ed plg@ntiffg an ggpqrtuni,ty to, :‘opF pogt.’ﬂ Wh?.t they ghg,uld be offering

ﬂ thgfr gu?tqugrg 'is an oppg;:tuniﬁy ’to: opt in...this af};er fully iix;lf:orming their

~ customers of the true nature of t;'h{e meter’s capabilities and t_h$ uses of the
wi‘n’fvgrmai;i,on collected. There is no question tkat the s;ma‘l"t meters collect and

store data well })qyppd what is necessary for billing purposes. This data is the

+

2 62
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nexsonql,@mvate Pxonem% Ofiﬁﬁ ¥ i
authonty to.force. anyone, to allow thg%t%g%leqt ithat.data under threat of.

1

, dxs@omyegtan of.service for noqeowphgpm{ﬁhg,()ompany cites “S.C. Cade:

Ann. § 53-3:140(AY as theiy regulatory authority. The Company claims that

“[ilt is indisputable that the replacement of anianalog meter. ... is well within

- the geope of these grants of authority.” The plaintiffs .gisputgg that claim. The
. .Commyigsion,cannat. grant authority that vielates aur Constitutional., ..
. protections, The Coimmission in fact.takes an oath of offiee, S..C. Code of
. Laws, Title 58,.Gh, 3,8ec.58330; to.suppart and defend pur Constitutions,

. hoth State and Fedetal. Any regulationg that violate those Constitutions aye

null and void. All courts — and that includes Administrative Courts —~are

bound'by thdse Constitutions:; The [} 8. Supreme Court said:

Const1tuti 4mal provisions for the security of Qeréon and prqurqf are
' 4 %, R

AR [ S FEL

to be hberally construgd ”ap(} :‘»lt-\legf,l}f duty of cpurts to‘be watchful
‘. ;gr tf}g ﬁgl}ﬁt;jggt;;ggg\l ;ightg of the citizen, Fa‘nd, aga}ggt gq;:‘stgxalt'hy
encroachments therepn . B{aﬁ v.U.8, 218 I{S {28 32 (1927)
The South Carolina Code of Laws, Sec. 16, Ch. 5, entitled Offences
Agaz'}f.;t C&VJI E}Zts, Sec. 165 l"b, 'vbons'ﬁiz‘a&; iaéa}"}‘)st civil i'}'ér:bt:‘é 41féad;sl
' 1tis Yinlawsdl For two or moie’ persons to band or Eﬁﬁsﬁ“if«é*‘ftdgether
orgdin dféiguigg upon thie public highway of upon the préniises of
‘another with the intont to injtzzr;, oppress, or Vvilate the ;;e;fsaﬁ or
‘ prdﬁ)éz“if of a citizén becauss of his pdliﬁical opinion or his éxpression

PR TR S -‘o ‘ Sttty L N ‘:’w"‘r i [
or exercise of the same or attempt by any means, ineasure, or acts to

3 63

-

817l 40 89 8bed - 3-/171-020Z - DSdOS - NV €G:Z L1 dunr |.Z0Z - ONISSTO0Hd HO4 G,EJ.CIBDQ‘V{



T .

> o

S

. ‘,“‘(M
MY

.

wh M,ﬁfﬁdﬁi‘ ﬂfév ﬁﬁ;\ﬁwv{)ﬁﬁm 5 {', a él tgi, ’ I.,',j‘,;;

Mw,

i

&t g

» Xﬁ bt B’nf 014«3 gwgﬁt éi* pﬁﬁi seéﬁ?‘“&e‘l"td'%’% %ﬁe Constitution
4 b

-End' rsw sfrtrs ‘t’a‘sﬁe’a*stater ot by thi ’oohsnfﬁtimf and' laws of this

Ki
B i 1

» F - vﬁ‘l‘ . 4 +
Spagey L e T
. * P

,,;;&‘, N Jw

2) The Company clarms to be authonzed” by the Commission to engage

o
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g 1% 131 ra
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i

sy W e 4§ v

in acts that are urlawful and clalms that because they are not a “state

W&

i ? [GEEEI SRR I

" actor® that the Compahy does not need to comply with the

L ' ¥
0 w'wr et . WA : T PRI

constrtutrons of our state and federal governments We disagree, anci

LA ;l ENAR nt n: I !.. I A " < el S 4“

furthermore, thrs puts the Commission (whrch is a state actor) ina

s

5, h v \ng W‘u 8 ! ‘M 5 ”"”’3‘? s'fs . i
precarious position. Thus, the é‘ommrssmn either needs to mform the

TR T o1 TN Tt
Company that they must comply with Constititional provisions that

"tﬁ‘”“ wil, Dy 3 et R RIS 1 L DR a‘§ o ng . ¥
protect the privacy and property of thexr customers or write

“5”“‘ ?{q W a, ¢ [T R ‘;" - :‘,: ¢ .

regulations that exphcltly state the same.

LR u“ e

The Company crtes}Commrssion regulatron 103 320 that prov1des

o BRI BERTLEY -’ g ot

meters shall be furmshed‘by the utrhty » Thrs does not mean that the

f'a«;qu

B o ‘er., v

Company can use any meter — specrﬁcally smart meters - that collect

and store data which is the personal, private property of the plamt1ffs
U P . Coar,
and wh1ch is not necessary for bxlhng purposes regardless of any

0 e i . ' o o
s tex (PR SN . " g .

“beneﬁts” the Company clarms are yrelded The Company is not

R TI o sy 7‘ .t R !’ly"*,t
allowed to vrolate plamtrffs r1ghts to the1r property because it's

y o-n

oo L ‘,,iw:‘ f“i. "
“convenient.” In order for the placement of smart meters to be lawful

e e v o ;.{ ;tﬁw L *'i At Vvt

the Company must fully mform their customers of the capab111t1es of

the meters and the uses of the information these meters collect. And,
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m;t& vmwhe i;xqualLaﬁioi; Qﬁ gvemsmpxt otey. It ahe Commieaion
éanctiom the Company 8 actmns. then the Commission, a8 a etate

actqr, may be liable for dangagqa ogused by the C‘ompany

l"u"' « (n* “’@Mf& y ‘ ‘ % 3* « ;~ i‘r“' .....

'I‘he mSué ia 3t about whether DECis a qtgt;e a,ctor. 'I‘he issue is whether DEC

Vel X omies "’Hu * tn RN M

' can hide behind r?gulapiona/statﬁteg to commit unlawi‘ul acts. The}séue is also

'Hx n";f’ "‘u}"""ﬂ. (” l{'} {mi; A U b, ey

whethe;' the Qommmaion, the Pubhc S?rvxpe 'Commxssion'of South Carolma

13 ;*z R LRI PN SIS W Y Fh

(hereinafter the “PSO’) haq ﬁ} fqot aqth@riged DEC tQ commit these qnlawful acts.

" i""x'w"ﬂ_ ¢

‘ The plamlm mn:tand that reg};lat;ona Rromulgated by t];xe Psc do not in fact

3 4\ A "~‘: TP IR T BINRY: fpl g
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'I‘he Company did in fact trespaas (a Oommon Law tort) when they entered the

i:h " ME Y, kA, -t “'“J TUF e BERES ';" Y e d g *!

plamtxffa pzjoperty and mstalfled the smart m?ter over the pl‘gmtiffg’, obJectxons The

Jun; »,‘*k LI u’u““w

Company sltes 8.C. Code Ann. Regs, 108-344, thh prov1des that “[a]uthonzed

TR MPE S DI SO SRR B FLI RIS

agents of the eleqtmal utllity shall have the r1ght of RCCO8S to prem1ses supplied with

1{“]

electnc servwe ... and for any other purpose wh1§:h 13 proper and necessary in the
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Wters rexgréaen‘b ffmait}hﬁm yﬁgue nozf qpépeeiﬁed The Gompanya a.asertlon that
| | ‘M gqmlawmwm\mm Msgmoxm m on“ly be asserted against state’ actomie not
. A the iseue here, The issue hera i that a state agency (the PSC) that rﬁgulatéa the
PR . Compwmm(;’) 8 m mtiatqme m hewqommaints of the Company’s unIawful |

actiﬂties and, to step in and cOrreot the aitug“oion. . . S

‘
f
o {

s v * . X " “: 4, .
. )' ' T N LT
AT i mmw by “W I SV v

| Agam‘ it is tha duw aui‘l evpr} t}le fé&&on for the existence of the PSC to

3 M%ﬁxn ";a\aﬁ 1}1 ¥ 1"‘ . o ig \;1 ‘E;

: ; prdtﬁct tha pei;so:ns amd p;fopexty of ﬁ),g *péolale of the State of South C'arnlma fmm

1‘(' ‘.- 3

redlﬂqéé ah@ unla‘wful activu;i'ea iih?z may bg lengége:i i;x b’f the cog}p@;?e‘ th?y

' regula,te Aa the Company adnuta ofi page 6 of théu' motion to dismiss dated July 8,

| 2020 ’(‘tv?nth@fl'e is»ﬁb stafe‘ldw requiriné tﬁs%htaﬁﬁdaﬂ o’f“sinart ‘otels”; Tlmm

. eiﬁﬁ‘w m%&% 'ru% boehudd it wbiﬁ%é‘ villad ﬁﬁ&ﬁéﬁmﬁbﬁal “Every: state and every
adminwémt%daw court, and e%z‘&*‘ﬁwefn%éﬁ% gy, feﬂéral aﬂd s%ate down tb
cxty and co\?mﬁy ’@ovei‘ﬁment is ‘bcﬁuna by 'the’ Fede"i‘a*‘l ﬁnd State Conbtxtutans. 'I‘he
plaintxffs complamt and request for a hearmg in this case is in fact i the' public
interest dﬁd for the protection of substantié.l ;rights. These substantial rights include
the Fourth Amendment to the U.8. Constitution which protects the right of the

people to be secure in their persons, houses, papers, and effects against unreasonable

gsearches and seizures.
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Katle. Brown2@dukb briotyy.com
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' bty

July 20,2020 -

’I‘he Honorable Jwe ‘yn 5 Boyd

Chief Clerk/ Executive Director

Public Service Commission of South Carolina » e
101 Executive Center Drive, Suite 100 , ' '
Columbia, SC 29210 e

Re:  Randy and Cheryl Gilchrist v. Duke Energy Carolinas, LLC
Docket Number: 2020-147-E

Dear Ms. Boyd:

Pﬂrsuant to 8.C. Code Ann. § 58-27-1990, S.C. Code Ann. Regs 103—829 and 103-352,
and appligable South Caroling law, Duke Energy Carolinas, LLC (“DEC” ot the “Company”)
hereby replies &’ Co:npldingmts response to DEC’s Motion to Dtsmiss filed in the above-
referétioed proceeding on July 185, 2020 (“Response”).

The Gilchrists filed a complaint in the above-referenced proceeding, which was docketed
on June 8, 2020, expressmg their objéction to the installation of a smart meter. As explained in
the Company s Motion to Dismiss, thie Complamt fails to adequately allege any violation of a
Cdmmisstonajunsdicnona! statute or regulation, and a hearing in this case is not necessary for the
protection of substantial rights. Therefore, this matter should be dismissed.

In thei_r Response, Complainants rely on two examples in support of their objections to
installation of a smart meter: (1) insurance companies offering monitoring devices that collect data
on a driver’s activities and (2) law enforcement placing monitoring devices on a home or car.
These examples are irrelévant to the Company’s use of electric meters to messure its customers’
electricity consumption.

Complainants’ reference to optional monitoring devices offered by insurance companies
does not apply in this case. Complainants have been provided multiple opportunities to elect to
have a manually read meter installed and have failed to avail themselves of that option. As
previously explained, there are additional costs to providing manual service as meter readers must
physically visit the customer’s premises. However, to the extent Complainantsassert the existence
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atb& by a smart meter the associated fees may be

1
e ot o
P L e y
’ ¢ '« %

| 3 4 "'13' .;l;:?" ﬁ%jﬂmxm "‘"W '3«3” - '.
E ot ‘%8’ 9@ 5%6&"“"
enfbneeme, usg of mqnfﬁoxing qévi

R T

tifie ’indfanﬂtjﬁn ofesmart meters, g, m;ggous fo law

# QWW flawed . First, ctistqm,lelgcn;i%ty usage
fo ‘détéemine how much the utility should bill the

%

oI EXplained; if.the customer:fis;ngt, apted, for 2,
' at ﬁt&%ﬁ% intervel data-is transm%tg the.Gompany
‘, @yﬁ;v&ng: customers more, information aboiit ‘Exo Wi,

} itifotmed dyring outagés, control. due,

b bilfiforelectricity cottsuinption.are wholly diyor ced,
?FW&&W&M jations. | Secandy-any; constitutiopal clait.
concerning privacy rights n’faﬁ*" 11§ e dlsered againstistate actors, which the Company is not,
The Commissiop recently addressed a sirmilar complaift and concluded:
T T w2tdh, el epeggah at ",: oy .
ke {5 ﬁét d ‘State detor, aitd @brﬁﬂhinﬁh&thmwteshaé ne- &nsnt\xtiggakmght tq *
vacy tHei 1y enfOrceablugainiet Duke. tnackson: vMetropolitan &dison.Co., | .,
419 U.8. 345 (1974), the Supreme Coitrt of the United States rejected the argument
nov advanced by Complainant. In that case, the Court held that a Pennsylvania '
electric utility with the exclusive nght to pravide power to its service territory was
not a state actor.
. VR . “iﬂ /
Oi‘dbr Nd. 2019-686, ?qgﬁ 29% WB, (Sept,.25, 2019), The Company is a private actor,
and fio state.ditiof is. ' ANy’ installation and use of smart meters. See also
Benlian v. REC ‘% ergy Corp., NO. CV 15:2128, 2016. WL 3951664, at *7 (B.D. Pa. July 20,
2016) (“The ition of smiart ntetess; Mdl“iﬁe@provislon of electricity to customers such as
Benlian, is a busmss activity, and not a state function or a state action.”).

Ca bt

i'l \

As previously explained in the Company s Mation to D:stmss the customer does not have
absolute choi¢e as to the meter employed by theitility tonheasure-its customers? elegtricity. This
issue was recently gddressed in a Comnusswn order, whmh pto‘wdés as fpllows‘ ot

T T I PR 3

Cominission Regulation 103 320 provides that 1ﬁéters sha,llv bq fumxshed by tbe

utility, There is ao" pidvision’ 1 -the: -applicable. laws and:-réegnlationy xquiqu

utilities to use meters chosen by customers. . , . Duke’s requirement. that, [a

customer] choose between petmitting the Company to install a smart rheter and

paying the fees to install a manually read meter does not violate any contract ot

other rights.

Order No. 2020342 at 8, Docket No. 2019-331-E (June 30, 2020).
Finally, Complainants reassert that the Company trespassed on their property, and that the
Commission lacks authority to permit a utility to carry out its necessary functions, including, for

example, replacing the equipment it uses to measure service usage. To the contrary, South
Carolina state law vests the Commission

70
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Randy and Chery! Gilchrist,
Corr"x'pllatn‘;nt)l’e‘ntwner, “ ,?“}% 1((3 E OF APPEM : q‘.‘;ﬂ}

v. ' )
- ke Energy Carofina, LLC,
| Defendnt/Réspéndeit,

Please ac;zépt for filing this Notice of Appearance of Katie M. Brown, Esquire as counsel of
record fc}.k Duke Engrgy. Carolinas, LLC in this. proggeding. 1 rqggg§§ gngt the é@m‘i’&éibﬁ"pote m§>
appearance for the m§r5 and’é&.cizniyk/ hame g atidﬁ:eiw of record fof Ditke Energy Carolinas, LLC. A’
copy of thi; 'Npgice is be'ipg 'sgwed on all parties of record. I réquest that any further information or
qof&sygﬁ&én&%}%ﬁd with the Confirlssidn be setved on the undersigned as counsel for Duke Energy
Carolinas, LLC. v .

Dated this 20th day of July, 2020.

ool g
. !

1 v LS 14 -
Vi, Brown, , Counsel

A E\ﬁw Energy Corporation
40 West Broad Street, DSC 556
Gredhville, SC 29601 -
Telgphone: 864.370.5296
. o

DATEN

Attorney for Duke Enérgy Carolinas, LLC
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August 6, 2020 '
The Honorable chelyn @, Boyd d

Chig Cleik/ EfGoutiiMaibton:

Public Service Coinmission of South Carolitia

101 Executive Center Drive, Suite 100 X R

Columbis, $C 29210 e Mo

" RéRaNAY and Chéry! Gileheist v. Duke Etfergy Carolinas, LLE: -
Rggrkety'o. %0““29;;947‘PE:, ‘. y - ‘.{ #x . %""ﬂ‘,{'w, b ot ty P IR
k k ' PW»MQ; Md‘ o "”!"w\;" Ak ';r,'& o ey m\ LR O N L e
. Enclosed for filing pleﬁ@@ﬂ@*mm%%% g;’s Petition for Heezrins daged Aug!,}st 6,
2020, By copy of this letter we dre seiving the satme on the partfes of record.

g a5, 4 cow bo oL s
3 d o

e
-

RandyandChetylGﬂchrist ' Mot ‘: T i

ORI

Co: Duke Energy vi@«Atwmsya«fon Buke Ex;ergy CarolmaS»,,LLC viall.S. mm} at t s
Robinson Gray Stepp & Leffitte, LLC, P.O. Box 11449, Columbia, SG. 2921} .
“M#. BHvid-Sedit; Hearirig Byepninier, Public Service Commission of Sotith Caoling: .
101 Executive Cenid’i*’ﬁrivé $uits 100, Columbia, SC 29210 Ty
e Alexander W. Kno E trmw‘ 8f Regulatory Staff of South Caroling, via email

Gt Lybanch, SC Dept 6 Cofnumer Affies, o, via el
RogerP Hell, SC Dept. of Consumer Affalrs, Céiinsel; Via'email  * -

Extc.: Petitiop for Re-Hearing
Comnijssjon Order, July 29, 2020 ..

[
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| Doaﬁm N‘o 5050-147-E
IN RE!
Randy and Cheryl Gilehrist, 1 | o
Complainants/Petitioners, ]
] IEIT SRS
V. ] CHERTIFICATE OF SERVICE
&]xw:ff“' 2 I L s
Duke Energy Carolinas, LLC’s | ATy
Defendant/Respondent. ] X
}
L R A A B Es S 7 L I T e Taat e

This is to certify that I, Randy Gilchrist, one of the plz{ihﬁffs in this'¢de. have

sexved upon the persons named below atition for Hearing
tﬂ%i‘fo%%wwﬁéaﬁngmwéus M aaaﬁeéaéfa:«a Bl b e

M‘ PO L 3 I M \}W”g%ﬁﬁ,‘“% il o I ',

Alﬁxﬁnden w. Knowlea. Counsel Carri Grube Lybarker, Counsel
SC Qiﬁee of Regulatory Staff o]
1461 Main Street, Suite 900

Gqumbia 8C 29201
alsngﬂlag@smﬁg.a@z

Roger P. Hall, Counsel

SC Departritent. ofﬂohsumer Atfau:s
P.O. Box 8787 st "+ v -
Columbla, SC 29250

The Honorable Jocelyn Q. Boyd
Chief Clerk { Executive Du;ector
Public Sef¥ics Condinission oft  »s .

 South'Gdrolipe « - e L ‘a&aw‘ Tl
101 Executivs'Centor Dr.we« oo Robmao,n Gr Smppw&g Lqﬁ@a,, LLC
smte 100 ) R N P 0@4 BOK 1« 2y i L \
Columbia,. SQ 20210. . :.': o Qlepga, 8¢ 29 1;!. <
i o Attorneys for, p ) Energy Carolmas LLC

M. David Stark Hep.,rin qxgj,n er
PSC of SC, 101 Executive tr. Dr.
Ste. 100, Columbia, SC 29210

Dated August 6, 2020
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s, et ¥ gy by f‘ RS S )ﬁ I Wr e Ih“‘ HTSAEI * 1o
DOCKET NO. 2020 147 E
A B I e, SO O rﬁ’”" N AN )
IN RE:
N L N N S O S KR O Sy
Randy and Cheryl Gilchrist, 1
Complaihants/Petitioners, - i RTRITY A
, 1 Randy and Ch,eryl Gllchnst 8
L UCIRUR ] ‘. Pétition for Ré - Hearing '" '+
, ]
Duke Energy Carolinas, L1.C’s 1 ' ’ Y
Defpndant/Bespondent. A SRR Co
}
4 ' . e sofl i 5 LI .] . [ ' ‘., b : .

 Plaifinfs, Raddly diid CH8 Gilkhitet, Respocttully réquiest thit the éomiseion
grant tRiS Foqube for' 5 44 hearihg ih "this ‘metler, as it is in Ehe puiblic interédt and
substhntial ¥if HiS ar6 beig viclated: -~ DR
The purpose of any government agency, commission, or administrative law " '

Moo ey il Y :
proceeding is the protection of persons and“’f)‘i‘%”iﬁérty. A hearing in this case is

nevbssary for the;protection of substantial rights; and:is therefore in'the’public

intérest/Distnfissal of the plaintiffs petitioniwithout a‘hearing is-hot appropriate :
under Sduth Carolina Code:Ann, §:68:27:1990. -‘We have evidende to:support our-
ciaims and should have an opportunity to presént this 'evidenceAat“a ‘heai'ianga The .:
commlssmn is subJect to both the United States Constitution and the Constltutwn of

O T T SV T it S

the State of South Carohna. Therefore, the issues we have ralsed are well w1thm the

RTII VR , T R Y | Tyt gty 8
purv1ew of the¥commms1on and state a clmm upon whxch rehef can be granted
[ AR LS S e A 1Y
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is{&m M, I ALY why \
ek m\,ﬁm“ .

o Rlammﬁ's had repeafé; ; “iﬁ’f?‘i’ﬁeﬂ ﬁ% hﬁﬁ%\ﬁey did not consent to the
" 5 ‘.S,
L ML
. mstauatmn of any meter capable éf e%pturing data other than what is necessary to
AN IR V5 A R M

bill for sexrvices rendered. We repeatedfy informed the Company that we were
refusing the installation of a smart meter for the followipg ;‘9@80!18}

a) the meter collects perx:e?nal , private data that is not necesdary todetermine the
amouni; :)flr t;}tqé'z J :y t;g;d,i'éx %;ﬁg;; purposes, and b) residents of the home haye
medical conditions that could be exacerbai;ed by the smart meter. e
The plaintiffs repeatedly informed the Company that thsy ih fact havé a right to
_ privacy and %hat the Compan;t dld not obt:ai{x their consent fox: "thg i?stal}‘atioy 9f" th_is
agter, an d proggggkad ml};eateq plgwpffg ygu;l; dlqconnect of th@n' power if tl;,qy did
no% gotmly pmﬂﬂomnany’g demands, Plaintiffs also informed the ,Company. that
they wete not required to Opt-Out because the %@%ny was ?gga%qg in, gnlg‘yqu}“

. e
aCtIVltyr oanivg o LI TR SRR . T (O R ! R

R A IR | »M‘W Cooe L
DEC (thei€ompahy). clairhs that they hdve notiviclated any applicable statute or

vegulation fon whichthe Gommissiont cangrant yelief; elaiming that-a hearing in this

case iz not in the public interest or for the pratectidn of sublstantial rights. The ..

wiytapy'

plaintiffs vehefiently disagree and submit, the followingj, . . ¢

-

LR YT ¥R N SN t fav b ey

1) DEC 'm its July 20, 2020 response to our complamt asserts that they have

) )-i ! ’1’11',"” v iy,

offered plamtxﬁ's an opportumty to “opt out.” What they should be offermg

Ty W ey it

‘ theu' customers is an opportumty to opt in...this after fully mformmg then: '

2 77
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stfo!:e data’ wall B‘Byoml whdt 18 ﬁéé’éssary for billing purposes. This data is the
perbonal, private pi‘opei'ty of the plaintiffs; The Company has no right or
* duthority:to foree anyone to'allow them to.collect that data under threat of
- diseorinection ofsetvice for noacompliance. The Company cites “S.C. Code
Ann. § 58-8-140(A)” as their regulatory authority. The Company claims that
“[ilt.is jndisputable.that.the replacement of an analog meter ... is well within
the scope of these grants ef awthority,” The plaintiffs dispute that claim. The
Commission cannot grant.authority that violates our Constjtutional
proseetions. The Commission in fact takes an oath of office, §. C. Code of
Lays, Title,58, Ch. 8, Sec. 68880,.t0 support and defend our Constitutions,
hoth.State and Federal. Any regulations that violate thoge Constitutions are
null and void. All courts — and that,includes Administrative Courts — are
bound by those Constitutions, The U. .S, Supreme Cowrt said;
Constitutional prayisions fox the gequrity of person and Rproperty are
to.be liberglly construed, and /it is the duty of courts to be watchful
for the constifutional] rights,of the citizen,.and against any stealthy
encroachments theyeon.” RByars v. U.§, 278 U.S. 28, 82 (1927)

.. : The South Carolina Code of Laws, Sec. 16, Ch. 5, entitled Offbnces

Againgt Civil Rights, Sec. 16510, Conspiracy against civil.rights reads:
It is unlawful for two or more persons to band or conspire together

or go in disguige upon the puhlic highway or upon the premises of

3 78
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ety mmbm § s N iy at
il “, ’W*’ FEAR e, et ."’"“3'13‘*«":?’\“?;” o
M 5, e
PR A " " . P . N " W ¢
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L e o U U

’oe "
“h .

H .

1 Lo . ) «

ﬁﬁ%@@%ﬁﬁ a; GAtlaQbebeause oﬂ hig; mhbieal dpinion or his expression
W fd‘f‘ grgetem-gi;z&ﬁfeﬂsame or attgm‘p@by( dny'means, measurd, or acts to
P bﬁndmmq?e.ﬁ% qﬁ*bbstmct a.citizen-its the free exercise and
-enjoyment of any.right or privilege secured to him by:the Constitution

B an@ laws.of the: United States-qr by the Conatitution and laws of this
1 i States. 0 afnl‘ x IR

'9) The Compary claimy £6 be “duthorized” by the Conimission to engage
" b actis that ave inlawfil and elaims that because they are ot a “state

" actorthat the Company doeb ndt'néed to comply with the

" cobbibutios fbur stite and féderdl ovériiments! We disagres, and
A furthienieys, this puta'fle Comiitighion (which is a stété actor) in a

s pigouiioul position. Thiis, tHe' Coitintission either ndeds to inform the
s Cofipany that they miist comply with Constitutional provisions that
proééét the' privéicy ftid pYopérty of théit cistomers, or write
regulations that explcitly sthite-the sawd - -~

' The Bompany cites Comﬁifﬁsi’on‘“‘feéd&tibn 108320 that provides
“tieters shall B& furnished by the utility:” This tobs not mean that the
Company ¢an use'any meter = specifically sthart meters — that collect
and store' data which is the personnl, private property of the plaintiffs,
and-which is not necessary for billing purposes, regardless of any
“benefits” the Company claims are yielded. The Company is not
dllowed to'viblate plaintiffs’ rights to their property because it's

4
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OB,
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L . o, .
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. .

Wmtt
tliéﬁ !ﬁéﬁéﬁﬁmﬁd the ueée of’thé’ mfdrmution these meters collect. And,
the %mpﬁﬁ%ﬁﬁt eb’tain:the informed consent of the customer:
W:i‘t.l'leﬁtewhﬂiﬂformed consent;. the Company is committing unlawful

v i getetvith the Thetallation of every smart metex: I the Commission -
ao o ganetionsithe:Company’s-actions, then the Commission; as a state -
actor,'mby bé liable for damages caused by the Company.
The dssue is not ahout whbtherDEC js a state adtor, The issue-is whether DE¢
can hide behind regulations/statutés-to.commit nlawful acts. The issue is also
whether the Corhmission, the Pubhcswervmejggnrmlssxon of South Carolina

(heremafter the “PSC”) has in fact authorized DEC fo commit these unlawful acts.

¢ PR ”‘t'“lb‘v’lf"’ﬁ etfwf('"
The plamtlﬁe contend that regulatmns promulgated by the PSC do not in fact

A L . «
LR J"ﬂ"““'»ﬂ} 3 L.'“ Re K AL . “f ta, oo

authorize or excuse ﬂlegal act1v1ty

The const1tutione of both the Untted States of Amenca and the State of South

1 3 r‘\,

M N t

Ce.rolma protect the prwacy of the 1nd1v1dua1 The company 1s proh1b1ted from

,}’l
oy ¥ . pEEE ‘X} gt Bl e My ’ Yoy

collectmg personal pnvate data without ﬁrst obte.xmng mformed consent of theu'

¥

¥ ' w4
T I T L 1y, Mi* . N ooy, o

customers. The Company is reqmred to obtam a customer 8 consent to install these

i
' AT Ry ey Lt l Wyt

devrces (smart meters) and they cannot penahze or refuse to provxde servme to

#

P . . ¥ . R
1 . ok 1 kg " B FLE s
customers who do not consent
SEETIEE .

The Company d1d in fact treepass (a Common Law tort) wlren they entered the i

rara Moy “ i AR

plarntlﬁe property and mstalled the smart meter over the plamtxﬁ's objectlons. The

B (I !

Company mtes s. C Code Ann Regs. 103 844, which provides that “[a]uthorlzed

5 go

L]
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Was neither ‘Propernoh necesiary-in ordex tﬁprdmde elagtric service: .

:Thé plaintiffs’ objections.to the violation of the xight to privacy, which these
meters répresent, aré ieither vague nor unspecified. The Company’'s.assertion that
the complainantshprivacy.assertions can.only be asserted against state actors is not
the issue here. The issué here.i§ that a.state agency (the:PSC) that regulates the
Conipany (DEC).is in existence'to hear.complaints of theCompany’s unlawful.
activities and to stepiin and correct the sitmation, .« - 0 Tl

¢ P v : . . . .
.Mg‘“,,;‘ . 3 N S (I N ‘ Ar o ¥ o e F R s

A !
R s e ;-Jl.z PO L ALY drae e, B ¢ - . ¢ g

Agam, it i 13 the duty - and even the reason for the emetence of the PSC to

e;:,?'\'h b fy -y S A T N R e IR T

protect the pereone and property of the people of the State of South Carohna from

4

WA e e N I L SRR

reckless and unlawful activmes that may be engaged in by the companies they

”{ eie ¢ ve e Ty i . AL 5“

regulate. As the Company e.dmxte on page 6 of thelr motmn to d1sm1se dated J uly 8,

LI HN A Y 4L TETY LI P R

2020, “...there is no state law requmng the installation of smart meters”. There

O TR 'i'a“’ﬂ};i SN Wl g i . A TEC gy T N

exists no state law becauee it would be ruled unconstitutional. Every state and every

S f' Ko TladA ol “~ ¥ <3 wtF LI J' IR Ui}( T Rex 4% £F DU S N

administrative law court, and every government agency, federal and state down to

, Fove "kh' "*”'a, U I o C oA o S ATRED N 9 "y sege o , ,

city and county government is bound by the Federal and State Constitutions. The
BT L A g

plaintiffs’ complamt and requeet for a hearmg in this case 1s in fact in the gubhc

[AF TN S o e, b ’i"

mterest and for the protect1on of substant1a1 nghts. These eubstantxal rlghts include

. bt .
SETSINE I OO AT R P

the Fourth Amendment to the U S. Constitution whmh protecte the nght of the

'
ry H rast I

6 Q[

[

(13
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e,
u

i, -
;ﬁﬁ% B: ’Hﬁﬂé@ﬁwﬁﬁﬂ'& and effects against unreasonable

v’k: ’ﬁﬁgﬁ‘ﬂ%@ﬁ ’»%h‘%,w@ v ;nz ,\ J‘"« Y ;}gf?gh‘ . K S »
i %ﬁém oﬁé‘&@m f@fémt to th:d éuweammr rights involved in this'case:
Wﬁ% w&m&w S8V 43@ AGTE L e . ot

“Where rights secuted by the Constitution:are invelved, thers can be no rule
making or legislation which would abrogate them.” i

Gomillion v, Lightfoot, 364 U.S. 155 (1966), cited also ‘ihrgm'it’h’ v. ‘Allwrighty
321 U.S. 644, 649: o SR . - Lo

» Sy

“Constitutional ‘rights’ would be of little value if they could bg indirectly.
denied.” g d R v -'"‘“f u
Dévfsv; Wechsler, 265 US 22, at 24: R o
“The agéeﬂioh of federal rights, when plainly and reasonably made, is not to be
defeated uﬁ&;r the name of local practice.”

Hertado v. California, 110 U.8. 516:

“The State cannot diminish rights of the people.”

Because the PSC is charged with regulating the activities of DEC, plaintiffs
believe and have shown that the Company is engaged in activities that are actionable
under the Common Law, as well as Statutory Law. These are substantial rights that
the PSC is charged to protect, and it is therefore in the public interest that this

complaint be heard.
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' ' 3 %mﬂéﬂ&?@m DEC’S Motion to Dismiss.be denied

v ®, Ol}
o
' s si' & "w‘ . NI .
‘ WH@ o S
‘ . & A !
' LTI W,
o TERY U P P "4’ prob
.- , 4
3 o N
* oy v
. 5 -
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R S

#%@1&%% m%m@ﬁ W%MW posaible, so.that we mat present
ew&anoe to snﬂﬁart our élaims. as i& ou;nmmm due process.under the law.. W

request auch othor relief-as the Commission desms just and proper. |
DatedAuguBt 6,, 2020 et . L st . It s . L Ly

itted
* v T » * (3 NP . o N
Regpectfully submitted,,. B N R TCAR
) .
* ‘*‘ * o
» o v “« (X4
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Randy and Cheryl Gilchrist
8010 Lake Kedwee Lane
Sencea, §C 29672 EERE C et ) .
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August 27, 2020

The Honorable Jocelyn G. Boyd

Chief Clerk / Executive Director

Publi¢ Service Commission,of South. Caroima .
101 Executive Center Drive, Suite 100

Columbia, SC 29210

Re: Randy and Cheryl Gilohrist v, Duke Energy Carolinas LIC
Docket No. 2020-147-E -

qg%ﬁfcy';"’” iy i C ffldﬁcﬂ'ﬁatsvé&ﬁﬁfoﬂ!eadﬂgdmed |
Au gﬁ:@ez 2026 riii s st ony thie parties of record. -

el

v e s 3

Rendy Sd Cheryl Gilohrist

Co: Diuke Energy via Attorneys for Duke Energy Carolinas, LLC via U.S, mail at

Robinson Gray Stepp & Laffitte, LLC, P.O. Box 11449, Columbia, SC 29211
Mz, David Stark, Hearing Examiner, Public Service Commission of South Catolina
101 Bxecutive Center Drive, Suite 100, Columbia, SC 29210
Alexandei W, Knowles, Esq., Office of Regulatory Staff of South Carolina, via email
Carri Grube Lybarker, SC Dept. of Consumer Affairs, Counsel, via email
Roger P, Hall, SC Dept. of Consumer Affairs, Counsel, via email

Enc.: Petition for Rehearing '
Commission Order, July 29, 2020

84

L")

817l 40 68 8bed - 3-/171-020C - OSdOS - NV €G:Z L1 dunf |Z0Z - ONISSTO0Hd Y04 A31d300V



!

o
k¥

.

[T
Pr.{,l W

S L e
i M% ',],i'i@ '
’ roon
" PR

AR . e S R I R NE

* DOEKETNO. 2030.347E Order No. 2020-80-H

AUGUST 25, 2020

Hearing Officer: David Butler

DOCKET DESCRIPTION:
Randy and Cheryl Gilchrist. Complainantll’eﬁﬁoﬂe‘r v Duke Energy Carolinas,
LLC, Defendant/Respondent ™

MATTER UNDER CONSIDERATION:
Petition for Rehearing L s . . .

Tl

HEARING EXAMINER’S ACTION:
On August 10, 2020, the Comp!alnant in Docket No. 2020-147-E filed 2 Petition for .
Réheaying The Conimlss! Ws Qrderi No. 2020»562. which dismissed the oﬂginal
Ctg@n Taduit, g Am ,gwgm 4, zq&o,.\;r% Complainant’ @Mﬁnqn for Rehearing was
%ﬁu{ &n ‘myst be dlsmissgi owevér, ngw,ghg; thre oﬁxmissiop Order has
been ismdi thie omplaihant now has an opportunity to timdy seek relienring, if they 80
desire. Siiuply refilinig the August 10" Petition, with any modiflcaﬂon desired by the
Complainant, would sufﬁce for this purpose.
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Randy and Cheryl Gileheist, 1
Complainants/Petitioners, ] . R,
] o
Ve et e 1 cnmmcmmérshﬁ%cm
[ G < ']
o1 falt
Duke Energy Carolinas LLC’ ]
Defendant/Respondent. ] - T
. . ] PO SRS TSR LT O O £ Y. Y

Thls is to certxfy thatl Baudy Gﬂchhst one of the plainuﬁ's in thw case, have

serve%p 0N, the Reveoms, Hamed be below Flal : by electromc

A S fitda EN N L T T Fopba 4¥at
melior by deposling ia he US. Mall, addrospod as llowss
Alez;ander W. Knowles, Counsel Carri Grube Lybarker, Counsel

GOgﬁcerfﬁb olgtory smﬂ SC Db *WConsﬁméi' Amuy '

:.r“«kb“'l NI : )‘\ h,"'f.: n’,—v ‘ w'F n“'

RogerP Hall, Counsel
s&f ﬁfaﬁwgnt of Crisuiibr Affairs

M . 5767 “
wectgr " b ‘,‘9029%0*

;;acu ve

.
DS A2 1 a“ TR P

101 Exeeutive Center Drive . bmson (h'ay Stepp & Lafitte, LLC
ﬂuifel%ﬂs ) H e m 1 449}‘ AFREE FANTH I P -

Colﬂmbi@ﬂﬁq 29210 . .. ... . Cplymbia, SC 29211
‘ S o EP weys fo¥ Dulké Kiletgy (fardiiﬂaa’ELC

L2 wg‘ A P Y wp e e '
%&%@g%mﬁmcw gtr Dir. et oo a0 0T

Ste. 100, Columbia, §C 29210,
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Dated: Atigust 27, 2080
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IN RE: | e g RIL  ay
Randy and Chexyl Gilchrist, ] e
CopplgipantaPetitioners, ]
}% Mﬁ ] Randy and Cheryl Gilchrist’s
v. ] Petition for Reheanng "
] T B PR S v "
Duke Energy Carolinas, LLCs 1 e .' A
...Defandant/Respondent... . ‘1
]
Sete Pagdedan o e R s uT } - O R RS

»

12'!@73» '{«'i“‘f'j "’f HA A K}? W IETIN ; o I b T
o }hﬁiﬁaﬁ% 'W ﬁ ‘ml lecinsﬁ respectffﬂiy roquest that the conimission

Sy

'l

. o
s ay, Apt x{n,”. # 3 It Ly

4 18 f, this mq;iest for a rehearing in tlns matter, e ibis iri’ the phblc ihiterest and "

~

*’P"Wﬁ: ﬂ;’%ﬁ 5’%\31 f@“ % .R ¥ o w?}‘uJy ) 1;{ “'4»’ ¥iooe . e

i ﬁtial j '%%bem& m]'atﬁ‘ad“ lé: € e ’a' A ( g M ok B
‘Eha pwpose of any government agéﬁcy, commission, or adiinigird t‘;v 5 1w "

b, i ot
procagmmg gm, h ,,*. _ Qi‘ p,grgm@ W property. A hearing ifi this case 18

ecesaary for the proge ion of s" ‘}3_{55%&%1 rights, and i éhgaréféf"e i’ the éﬁﬁﬁc‘ . ‘

interest. Dismisgal of he ptamt:.ﬁ*s petition without a hehﬁng i& ot aﬁré’ﬁnate .
3 3y o :h

under Sout ¢ a:coﬁ’n C"bd, ‘AnD §t ’éb 'g%:19980. We have ‘evidence fo supi:ozjt bur-

Wy orte,

claimg, msi,phpt\lqmvmi{on Eﬁig@gy £ present this evidence it i-hoaring, Thé' -
commission is subject to both the United States &gé’ﬁi&ﬁgwﬁ and’ tlge Qo‘nstmiﬁox} of

FEE g

the State of South Carolina. Therefore, the issues we ﬁ*&%’rai'éed 416 'well within thé

purview of the commission and Btate.a claim upon which relief canbe granted.

5%
>
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k v"sj“@ S

J‘\‘ :e‘.l' y
b it

bill g g&%&@%‘eﬁ%ﬁ%ﬁ% W ﬁ@ﬁr‘,‘edw in*f&wa& thi Corifiisiy thiie we woro
réfuhiﬁéthe“iﬁaﬁ’&nanaﬁ%?a it mbter fok to following seasons’’
a)-the'métor-coltests pesdbhall pivate dita that is nbt wecessdty to dots¥itline the
arhotint of electiioity Wiod for billiilg purfioses, arid b) resideits’of the hoiite have
medical condititné that'eoiild be exdderbated by the siait meted; -+ "

"’ﬂlhmﬁﬁ‘s repeﬁé.ﬁeal“& irfformed thé Company thét they in fact havé a right to
privacy add'¢ ﬁ”ﬁ’!ﬁ%jﬂd*ﬁ‘ixf% dia-not obtain their ooﬁsent for the fstallation of this

‘ ﬁ motsr; ’%&p%%&ﬁé@%%m ; aﬂ%-mtn disodnnece "ofthéiif"ﬁd%eri’fthey did
a nds'ff cbﬁw
tHey i,'iﬂ%ﬁ-‘eqﬁﬂad to'Opt-Out bécatss the Comparny was engagihig'ih unlawful
N ' TN o, \

‘ilv“igh ¥

DﬁC (the Company) clama that they have not vxoiated any apphcable statute or

|ﬂ£§ %vg’w\?,

regulation for which the Commlssxon can grant rehef’, cimmmg that a hearmg in this

. B ’ﬁ'h

case is not in tize pubhc mterest or for the protectxon of substantial nghts. The

+

plamtlﬂ‘s vehemently dmagree and submzt the followmg

T
$
. '

1) DEC in its July 20, 2020, response to our complaint asserts that they have
offered plaintiffs an opportunity ta “opt out.” What they should be offering
their custpmers is an opportunity to opt in...this after fully informing their

2 gg

"
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ﬁ&%ﬁ@;ﬁmﬂ beyom wm wmceesm fw biuipa HEposes, Thib date,is the
mm%h private property of the plaintifh. The mew has ng right or
authority to foree anyone to;gllow them tq cqllect tha data ynder threat of

. disconnection of serviee.for noncompliance, The Company cites “S,C. Coda

Ann. § 58 3-140(A)" ag their regulatory awthority; The Company claims that
“[ilt is indigpytable, t.h,a b the replacement of an analog meter .., ig well within

.. . the scope of these grants of guthqrity.” The plaiptiffe dispute that claim. The

Commigsion cannqf grant authonity that yiplates aur Constitutional
protections; The Compmission in fact.takes an oath of office, 8. C. Code of |

.+ L, Bitlo 58,:Ch. 8; Sec. 58880, tg support,and defend our Copstitutions,

~hoth State snd.Federal, Any regulations that violate those Constitutions are
null and void. All courts — and that includes Administrative Courts — are

bound by those Cbnetituﬁppg;fm;‘g Ig, ,S. Supreme Court said:

Const1tut10nal provxsions for the secunty of person and property are

RCPIRT V- 4FT WO SR v 4 pouk, .

to be hberally construed and “it is the duty of oourts to be watchful

o Kuadhy W T X IS S IC RN Ead e P

t:gx the consptutlonal nghts of the cmzen. and agamst any stealthy
g LY ) [ R }'

encroachments th?reqn » B‘{'af? v. I{ .S, 273 U S 28 82 (1927)
The South Carolina Code of Laws, Sec. 18, bh b, entu:led Oﬁ‘bzzces
Agatdst Civil Rights, Sec. 16510, ‘Conspiracy against civil rights véads’
" ¢ 'is unlawul for two'or more persons to bard or Conbpite together

o1 g6 in dlsguise tpon the public highway or upon the preniises of

? 89
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o .' M&WW&? thé’éé“ﬁé%ﬁ dtﬁ“e”ﬁﬁp‘ﬂ bir aqy méans, meaftire, or acts to

hindd#, prevént, 6f obstrictH eitizsh in the free exbreise and

" anjoyrietit of-any right or'peivilege seeured b6 ltitm by the Constitution
-afid faws of the Utiited States oif by the’ Obnititution dnd laws of this

. .
e r,wstate' . ! T, v ; Coe ok, N

2) The Co 'ﬁipany claims o be Hauthorized” by the Commission to engage

in acts that aré untawhal and olaxms that because they are ot 2 “state

"actér” that i:he Gompany does nbt need to comply ‘with t;he

'*"J‘rn ¥

: cohetﬁutmn of our a{;atd- and fé.deral governmeénts. Wo disagres, and

Mé%’m‘e; ‘this’ qug %&&fﬁieszon (which is a stabe actor) in a

' preemons poswfon. ‘3"@ ) tixe Comm:smon either needs to inform the

Company that they must oomply wit% Constitutmnél provmons that

.....

10

régulations that expﬂdtly ‘state tﬁe same,
Tﬁe Company cites Comiission regulatmn 103-320 that ptovides
e IS S O S T S o e

“meters shall be furnished byl‘the utility.” This does not mean that the

U S N A T N A R
Company can use any meter — specifically smart meters — that collect

and store data which is the personsl, private ’brobex"t'y of tﬁe plaintiffs,
and which is not nécéssary for billing purposes, regardiess of any
“bonefits” the Company claims are yieldé&. The Conﬁmny is not

allowed to violate plaintiffs’ rights to their property because it’s

4 | qo
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: | b . . M . »Qi? i _.,Qbmm Mﬁﬁ W Mfemﬁtb@immmm of the cppabthes of
" .t m@@mmm%@a ofthe iofoimaation these meters collect. And,
the. quwmat obtain the infoxmed oorisent of the customer.
o Withoup m@wmeamm the Company is committing unlawful

acts with thejnstallation of every smart meter. If the Commission
sanctions the Company’s actions, then the Commission, das a state
| actor, may be habla for daﬁaggs caused b% the ggzx}pany.
, ~'I"l:‘me issge is x}?t a?yp}: yvl:m;‘,'her DECis a st%t‘yeﬁ xac,:toxj:_"!;‘hq issue is whether DEC
| can hide beh:ndregu}agtonslstqtutgs to commit unlawfulacts The isgue is also
whether the Compission, the Public Service Commissign of Seuth Oarolina
(hétemﬁ.ér the “PSC") hés in fact authorized DEC to commit thess unlawful acts.
Hp, Pla-mtiffs contend that regulatxons promulgated by the PSC donot in fact

auth»énze or excuse ﬂlegal activzty

24 . T - vl

The conetxtutlons of both the Umted Stateg of Amenca ax?d the State of South
Carolina protect the privacy of the indiv{tdual Thﬁ gqmga?y §s prolyb;ted from
collectmg pg::fs?gﬂal;, private dﬁ@ vg1§houtﬁrst obg%ip@gﬂinfg:xpg@m#sent of their
customers, 'ljhe Company %s required to obtain a ppstoxg:ﬁgrjs congent to install these
devices (smart meters) 'and~ they cannot penalize or refuse to égqvidg service to
customers who do not cousent L

The Company ¢ did in fact trespass (a Common Law tort) when they entered the
plaintiffs’ property and ingtalled the smart gmeter over the plaintiffs’ objections. The

Company sites S.C. Code Ann. Regs. 108-344, which provides that “laluthorized

: 9/

*p
-
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Mﬁ% °£ !}HW@%% uxﬂmr bwsmeﬁax" Wplhihmﬂe contend thiat ths purpose

was neither prog,exi nor neceseary in ordertoyprovide electric service. -

The:plaintiffsl objectiaxs-so;the. viclation of the tight to privacy, whick these
meters repreéent, are neithey vague-nor tinspeciﬁed. The Compédny's-assertion that
the complainants mpmvm agsertions:ean only be aaserbed against state:aetors is not
the issue here. The issue here is that a state agency (the PSC) that rdgilates the
Compaxy APEQ) is ins:ﬁa&s#t:emvhean complaints of the Company’s unlawful

activities and to step in and correct the situation.

R T S TR T, . '...W':'H%gw”fg\w gmw* o

Again, it is the duty — and even the reason for the exietenoe of the PSC to

ﬂ’if’n.ﬁ'd i of tt

protect the persons and property of the peOple of the State of South Carolma from
I T N

reckless and unlawful actmtxe? th;\f: ‘xft“ay b? &?ﬁ?ﬁ?d ,m l?y the oompam 8 they
regulate. As the Company admits on page 6 of their motion to dmmms dated July 8,
2020, ... there {8 no state law feduising the installation of émart meters”’ There
¢xiéts tio'state law beétuse it would berilediitiednstitutional. Every statd and every
.administrative la® court, and every govérament agency, foderal atid'state down to
city and cdtnty governtient ié bound by the Federal and State Constitutions. The :
plaintiffs’ complaint and request for a hearing in this case is in factini the public -
interest and for the protection of substantial rights. These substantial rights include

the Fourth Amendment to the U.S. Constitution which protects the rigﬁt of the

s 92
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' The fallh%mg»éaaﬁéaré telavatit to-the substantial rights involved inthik case:
mmda,wmm 384U.8. 436; 491:

“Where ﬁghtﬂ sedui'é&:-fb&u the Constitution are-involved, there cansbe to rule
malking or legislation which would abrogate thewn”

Gomillion v: Lightfoot864 1.8. 155 (1966), cited also in Smith v. Allwiight,
821 ULE. 844,645 -1 i . o |
“Constitutional ‘rights’ would be of little value if they could be indirdctly
denied.” Tt S

Davig v. Wecbq]éz; 263 US 22 at 24

v“x ';“.

“The aeaemon of federal nghts when plam.ly and reasonably made, is not to be

R TE £ gt o L "W o
defeated under the name of local practme.
T ik e w‘-» ’ o B - ¢ 3 1,

Hertado v, O’allfozma, 110 U 8. 516

+
5"“, whn ! ot W', Pt ' o b

“The State cannot dmnmah rxghts of the people.”

B@cauqa me PS(C.is oharggd with regpla.tm the activities of DEC, plaintiffs
believe, and have.shown that the Company is engaged in actiyjties that are actionable
upder the Common Law, as well as Statutory Law. Thege are substantial rights that
the PSC is charged to protect, and it is therefore. in the puhlic interest that this .

complaint he heard.

*

817l 40 86 8bed - 3-/171-020Z - DSOS - NV €G:Z L1 dunr |.Z0Z - ONISSTO0Hd HO4 @A31d3p0v




‘ present ev;f

Yo = A1
' il g

. . . . s Ay

»j,v ’. .
i AN

‘, dit'léd ag aoon e xeaaonably posaible, so that we might
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suppo:m our ofaims, a8 is our right to due process under the law.

We request such other relief as the Commxssion deems just and proper. ‘

e : e b )t

Dated: August 27, 2020
Respectfully eubnutted,

nd Cheryl Gilchrist e 5w ¥ e o L Ty
Keowse Lane
Seli C 296;72 Coael e

R L Y e l'f‘iﬂ,’p o ﬁ.‘ Hplew ., Ty Moo gl DT A ERIRTS
se e T Ny B P AT AV T MR
R »"‘"yvf'u . 63 e 139'.?. .y Pt : . Tk v ALy o AT P (.
T S e T R R A T | R T e Ce i
s .
»9 I":Ht bl ’w*’t?:‘ ARSI T 1 Yo ;(-"»‘l" LRSI ‘f“‘n’ L }’5?*"” N “”‘:‘ " L i AR AN
VovhaEa e o T g LA N L I L T Lot ey ), \
N ‘." ) , o \
R L IR U S LR U JPRSE SR T T
O T T O T At SR O St
l‘f'u' T 'g LA Y ! ; LRI . g "* A pu,;:l}.v,:,; E; * o, . 1oty artt ¢ or
AT ¥ {0 oy y’vl,: ;‘ t"‘ ?"t "*:' e w-‘lﬂ B st e 1 ‘e
o e e by ¢ R T R W AT e LA KK
SR Wi T e e ENOUEEE o AR PR
SN et v B B AL b W tr i
EH (f .(‘4’ “ i . : ¥y ',.“‘1 ', oy \ 3 \ f , <, . Beoe T - .
R T RIS 7% A noad ! T S T r BN
4 a'".:" ’ .n, . A ~‘:- Wt Lt PR o, ot ?‘7 ‘i: “via N

T "4, Q“?&f%-*l VR vk

E

S

817l 40 66 8bed - 3-/171-020C - DSdOS - NV €G:Z L1 dunf |Z0Z - ONISSTO0Hd Y04 A31d300V




Gy ey e PRI S
a . o ml‘?g\.' f;“. \
. o'y

DUKE ENERGY CAROLINAS, LLC

526 South Church 8t.
Char[otte. NC 28202.
Malllng Addrass:
. . ) ‘ £CQST / PO Box 1006
o MR A IR B N :.Q;lg,g.. wivn 3 -PhArlotlen NC28201-1006
IR | mmeemes,uslea
' ' 7043826690FAX
7 1 R AL I S WO G h e b ~°°"°’“"@"”““°’”’°¥c°'" ‘
'-g'“ "rv"l ;:);:iﬁ"x . “v.r!{‘ é:m’id” oo - I oy T R v s .
February 26, 2008
r
Mr. Charles L. A. Terreni ‘
Chief Clerk and Administrator v o
Public Service Commission of South Carolina ' :
P. O. Drawer 11649
Columbia, South Carolina 29211
RE: Docket Nos, 2005-385-E and 2005-386-E A T D

A

Dear Mr. Tenreni: o

Pursyart to, Order No., 2007-618 issued by the Public Service Commission of South
Caralina (the “Cominigsion™) in Dacket Nos. 2005-385-E and 2005-386-E, Duke Energy
Cardlmas, LLC (“Duke Bnergy Carolinas” of the “Company”) hereby submils its response
regarding the Company’s comtmunications plan to customers on the availability of smart
meters dnd how customers may use metering capabilities to better manage their energy

requiements.

Duke Energy Carolinas began offering customers time of use rate options, which
included smart metering, in 1981, These options expanded over the years to include &
residential 6£f- geak water heating rate, eleéctric vehicle rate, and a form of real-time pricing
for larger customers, Duke Energy Carolings also uses smart metering for its avoided cost
rates fot Plirghsed Power. In addition, time of use concepts are reflected in Riders NM
and SCG, which the Company previously filed with the Commission for approval in
Docket No. 2005-385-E in November, 2007, Customers do not incur additional costs for
smart meters over and above those covered in the individual rate schedules.

Smart meters are utilized for the following rate schedules, except Schedule WC,
which uses a load control device to shift load to off-peak periods. Under these schedules,
customers’ billing data differentiates between on-peak and off-peak usage and gives price
signals that allow customers to alter their energy consumption patterns.

e Residential Schedule WC, Residential Water Heating Service, Controlled/Submetered
e Residential Schedule RT, Residential Service, Time of Use

www.duke-energy.com q,.l;
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s Schedilp ly Prigitig fot Iferemental Load
e WY RLE

Pursuant to Commission Rule 103-330 b. and c., the Company provides a summary
of all available rate schedules, including those using smart metering technology, to ésch.
new customer upon service initiation, as well as to existing custonitets in the form of a bill
insert at least once each year. Rate information is also made availabfe %iﬁg}{g ‘Company’s
website. Thus, Duke Energy Cerolinas’ communication plan is twofold: (1) periodic
summaries of available rates schedules are provided to customers at service initiation and
then annually thereafter; and (2) continuous information regarding available rate schedules
and metering options is contained on the Company’s website,

In addition to the rate schedules listed above, the Company’s website also provides
an on-line home energy audit tool to help customners understand their usage. This tool ig
currently being enhancéd and will soon provide residential customers even greater
functionality. The putpose of the on-line home energy audit is to allow customers to
perfofin a customized energy. aiidit of their home. Under the enhanced functionality
available in June 2008, customers will be provided a bréakdown of their energy
consutfiption into houseliold us'agfe components (e.g., heating, copling, and water, heating)
ahd their total usage will be compared to homes of like kind. This information will be
differéntiated (i.e!, custonized) by tiousehold. The information answers two fundamental
questions for the customer: (1) ain I relatively efficient?; dnd (2) where is my energy being

used? The benefit of this tool is that it provides smialler customers with the information
necessary to understand their energy usage without requiring the use of a smart meter.

Finally, customers who want eveh greater detailed energy consumption data may
participate ini the Company’s Remote Meter Regding and Usage Data Service tariff®, which
has been in place since 1995, and has been updated and expanded in a filing of even date
for the Cominission’s review and approval, Under this program, the Company installs a
special meter, which records intetval load data. The usage data recorded by the meter is
then provided to customers for a monthly fee. Upon approval by the Commission, the
Company will incorporate a summary of the revised program on its website and in the new
customer and annual rate notices described above.

Duke Energy Carolinas is committed to continuing to provide rate, metering, and
web-based options that enable customers to better manage their energy usage. The
Company believes these options, in conjunction with new and innovative energy efficiency

! The Company currently has no customers on this tate schedule.
% See Docket 1995-1207-E.
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South Carolina, along with enhariced services that are all enabled by smart meters.
. v Wil oot ! . g Cow . PARN

i S A
L,

anther Shirlay Sinith
Deputy Genaral Golndél

. . .o ke E
at gt b Ly P Foo g . ¥ o b
.rgr Beoowh oy, \1 ! ) ©AAR . ' i : ‘40W %%aad SUQN
’ ; Sulte 880
Py e Lo _—_— . - gmqullle, sfcw%m‘
o 864.870.5048

Se e et T JaiE L po ey y o an L, Jf 884RTBIEY .
« .
' heather smith@duke-anergy.com

M 4 ' 1 » * Y
R B (R . " Coprihe S

Ostgber 10, 2016

L e I ente F e T LN
F 1T n o . . P ca " . ool Y ey
Tﬁé‘Hﬁn&"rable«.‘"’dce‘iyn'G Boyd' S oo T

ChiefCL k/A ministrator , . .
' Publi Sefviés Sﬁ{fnfﬁion of §dtith Cséfina’* ¥~ - ¢ SRR '
101 Executive Center Drive, Suite 100 T L

Columbia, South Carolina 29318~ + ™"~ BTN e e e

© " RE#™ Diike Eficrgy ‘CaiBiftis, LLCs Reyinlsh 15k Approval of AMPOpt-But Rider
Dﬂckgtl}lo, 016-_-E o

N . . .
(IR NGRS B SR A aw fapde Yol S oot L T
.

Dear Mré. QOﬂyd‘, o

.
, .
IR IR B IR I ST e v S

R

’ Bnglgsqd for ﬁlm& for the Qbmmxssu)n p) cqnsi deration is Duke Energy Carolmas, LLC'

_«1?('5}

"DBC’a” or the ; “Company’s") proposed Ruder MRM, Manually Read Meter Rider. Based upon

the below, the Company respectfully regnests that the Commissxon  approve Rider MRM.

’tﬂ‘ U{qﬂ- 104,

DEC ig deploying advanced metering infrastructure (“AMI™), which includes deployment
I Y R v sl LTS ' R L L N Y o,

of smart metets to 1ts customers in Soutlh %Carolina Smart meters give cuﬁqnqrs more

hlﬁonqga%gn on how they use energy and prowde mcreased convemence for customers as service

¥ [ B

connectjons and disegnnections ¢an be perfoxjtrggd qp;r{lotely without thg Pﬁed. for a technician to

L4 T

v1sxt Ehgir home or busmess. DEC antxcxpatcs tlw abihty to provtde customers with increased

LR I T » »' r|,

¢choices for energy delivery, billing and program pfferings such as the Pay As You Go pilot in
¥ IR LIPS TN * . * N ‘m-y"'o." ! ’14 :‘, LR -

43

817l 40 €01 8bed - 3-/11-0202 - DSOS - NV €G:Z L1 dunf |.Z0Z - ONISSTO0Hd Y04 A31d300V



WQ understands sortie customers may have eoncerns about smart énefers Al&ough the

Cdrﬁ’b‘any”é shaft metering hidware complies with all applicable‘ safety and regulatory
requireine_nts, in response to these limited customer concerns, DEC proposes to offer an option to
the customerv;vherc; e;er;y usage would not be communicated via radio frequency and the meter
would be manually read by a meter reader visiting the p}emises, provided that such a meter is
available for use by the Company. Customers participating in Rider MRM would not be able to
participate in any current or future offerings enabled by smart meters. The Company proposes to
limit partlcipat:on under this Rlder to all residential customers and non-demand metergd
nonresidential customers on the Small General Service Schedule‘S,GS‘ _ )

¢+ There arg co;tg to offer Rider MRM, and as proposed, subscribing gustomers would be
required to pay those costs via a set-up fee associated with ‘costs melucﬁhgf But not limited to
customer entollment, information technology (“IT") enhancements, installation of a manua]ly-
rea& Mefbri'aﬁd‘aksfgnﬁletff to & manual meter reading route. T addition, a subsdri};ihg customer
"would pay 8 friorithly e to GEf-set the cost Qt':l:‘r‘f”rmu;uaily teading the mefer. Thé attached Rider
MRM o{;tiinea the vcosts 6 customers ‘sélcctiﬁ;tﬁis optin. '
"Up to ftiisz :bbfxii,'cu‘stgx‘ﬁés that obj‘é"c":"téa" & ifie istallation of a siatt meter biave been
“ temporérfly bipassed during the deployrient and contifué o be sérved by meters that are read by
?édmi)ufel: froth & vehicle, sometimes reférred to as “drive-by” readings. As rrioré smart meters
‘are é!i:pfé:yéd, drive:BY rottes are being discontinued which necessitates the need for%. fong-term
solution for those vé‘il;tgi{xérs that objcét to the nstallation of a sthart meter. Upon Commission
approval",' custto;nwers rc.)’bjt':c;ti’;xfxg to the instaliation of’a ‘smar‘t::;neter will be i)rbvided with the
option to receive service under Rider MEM. In additiori, 'those ‘customers ihat have been

temporarily bypassed during smart meter deployment will be contacted again by DEC and given

79
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tha optmm to have a smart meter’ tastatled- ok féqflesf“s%imce underRider MRM. ‘Die to the

T, ST

sxgni‘fioant nature of the IT ch?ngﬁt z.‘;«%it&fi ‘iif%& ?behﬁer billing systém to’ *éft;ec;f‘uhte Rider
MRM, Rider MRM would bédfaitable 1o custorflets by November 15, 2017 following
Commission apptoval. Thé Company needs approval of this option prior to making IT
programming chémges in order to make the November 15, 2017 time frame. In the interim,
Commission approval of Rider MRM will allow the Company to implement those changes with
certainty that this option ¢an be provided to customers, and will allow the Company to respond
to customers who have reque;sted DEC provide an opt-out option in lieu of installing a smart
meter. In other words, if the Commission grants the Company’s request, the Company will be
able to notify customers and address their concerns with a solution during the interim period as
questions arise during AMI deployment,

We believe that @ppxc;s;!al of Rider MRM does not require a determination of the rate
structure and rate of return of the company and will not result in any rate increase. Accordingly,
we believe that the provisions of S.C. Cc;de Ann. §58-27-870(F) allow the Commission to
approve the pro[:aosed changes without notice being given or a hearing being held and we request
that the filing b.e considered without notice or hearing.

Thank you for your attention to this matter. If you have any questions, please let me
know.

Sincerely,

Yeotbd \gridhis Emeth

Heather Shirley Smith

Enclosure

/00
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" South Carollna Qﬂgrnal (Pmposed) {.ﬁaf No} é?:l

S v Bt Eal o
RIDWR*M r,
MAN ALLY AI%M BR RIDER

+
¢

: .. # § W,&,‘ - PR
& reandmngl and sngmu gehgral service customers who request a meter that either does

rmx t TSF! g otherwise required fo be read
é% i‘i%ﬁm%ﬁfg mﬁ%&g&& r usei e’fﬁé %}ﬁfpany. At the Compmw s option,
meters to e read manually may be eithér a smart meter thh the radio frequency ¢ caqqn
capability disabled or other non-cornrhunicating meter. The meter manufacturer and niodef hoseh to
gervice the customer'’s premise are at the diseretion of the Company and are subjeet to ci\ange at the
Cortipany’s option, at any time. oz !
v Potee 1 t, £l

.o tipn

: AU e . [N A RN
For residential service, the customer must be served on a standard residential rate Ecﬁedule.

For nonresidential servige, the customer must b served oi the Sthalf (endtal 'Setvite Sehedula'§CS
withiout a demand meter, using less than 3,000 kilowatt hours per month and w:th an esgimated

demiand of less than 15 kW, ST B & tomal 4
This Ridér it ot avlIRbI&TS GUsteinei wikingbrviee nder &’ﬁét*ﬁié“térln?'ﬂdé‘r SETREREP I
CL it e e S edy bt ghhe oo bbb g e sfrdhn ol vmregis 0 00 0dE 0 s

Custonriers ¢hoosing tis-aption.wills ﬁéﬁ%@l ilgdon any current.on.futuse servicks.or.offerings. that
requite the uge of a shiart of other co unicating meter.

3* {4a¥s, iy mm‘ X *f‘wﬂ,ﬂ ﬂ,mw«z, BRI ‘Mm i flgprene’ .

I‘Wmsmmam% fo.proyide servige mmlmm far, w@f the f@}lmn& Qondmen& s
. lf”ﬁgé 50 ﬁ%é‘r L&?‘ 3‘ z'”fo” 3 Zinéfeﬂ”} g i%‘r!x?%rm& or unaut*ﬁérj?ed usc og eiegtncnty at tﬁe

curgent or any prior locatton il AR s T
H i) §: @ m.»;?%ﬁm 0 sansymers or thelr premises, the publig,or fg clectric
e 8368 ot v rovide the Cormpany BatiBaeedry doodtd t'the Clstinel’s fabilities
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RATE z
Initial Set-U Fae, (on -time) $ 150 00 S :
Rate { ﬁ S - gl ity 0k e T e e

' b £

FIX I L I P S i *Mii bogoss s e}l L T B O PO T2 S SEPRE S L PO
[FEREETAN Yo ror I T
The original term of this contract is one year, Thereafter, contract may be terminmed by cxthgr party
with thirtydays! writtennaticenFhe Commn;mmma the:tight4o tepmingte thel@ugtamqrly coritratt
undeg,this Rider 4. 80%, time,up }mmﬁ {% ;53 i =x:o:a;m&4twm 14y @ the terms, or
éay

conditions of the applicable sc ule or t est, year, i wishe
discontinue service under this Rider, the cus Seﬁ% cé ac; arg%%mﬁ; i

S

'
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South Carglina Original (Proposed) L.eaf No, 121
Effective for service rendered on and after November 15, 2017
PSCSC Docket No, 2016-___-E, Order No, 2016+
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PublioSewicéCpnﬁmsgfﬁggmﬁaf@ﬁ%ﬁﬁam et "P“‘r*’: .M"’; .s‘q .
101 Exegutive Cpatet Drive, Suite 100 L

co‘mp%s?g%%&“m ’J““f'” ?' (3! of xg“!-’hﬂ Wl e s ‘““"W PR P I ‘.
Please mmn&mmmmﬂdﬁﬁmmm feo g rar et ol g L L e

RP: Smm;MP“H““ ., :‘,: N ”_3 Cather g sRTa Y Lo gy ekl Yy, m.: Lra vy l*‘t s 4"?4“.-;.‘5'} Jis o3
Dedr 8ir/Madam: '

" P
Fomhg. 8¢ tWo years, (or more) wa have been et Duke Energy to replace a diaifal gt

s instilled on oitr house with an &gohahical mgter, They have instead .
b dn Uk’ -  saart teter whish We liive resisted — and we told them™

&

i tening td cut our power, and over our objections, they ‘

‘mk'!‘*"trﬂ'ﬁ' IS Y

Apydulinow, therg is no fcdc:al Becwlty mandate for smart mﬂqy .
Wire: ﬁ e fumeiaus stidlén tﬁm@w ‘serious conceins about the'
BEIRVAE the ptivioy of the Honfebwner, colledting data thet oan mﬁww&mﬂ%ﬁpm
othr than th provision of elesteloal gprvices. The South Carolina Gonstitatlon protests the - -

staw‘s wsi’gients frotn invasions of pHivady which these meters violate.

We did not wish to opt out; we didndt gee any reason to opt out. The question that Duke Energy
should be abking s if thelr custorhers want to opt in. In our case we do not want to opt in, and .
we do not want to be éxtorted by the company to either accept their terms or have our power
disconnected.

There are medical concarns at issus here, and we believe smart meters could aggravate the
condition, so it is imperative that these meters be replaced with analog/mechanical meters as
soon as possible,

We are entertaining the possibility of litigation in this matter and we are requesting the Public
Service Commission to intsrvene and have Duke Energy replace the meter in question with the
analog/mechanical meter and prevent Duke Energy from disconnecting our power while the

matter is being litigated

We have always paid our bill in a timely manner, and there is no issue of non-payment for ~ ~~__

services rendered in this case. We would appmlate a prompt reply from your office conoerning
these issues. Duke Energy seems to be of the impression that your agency has authorized them
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nmmssion of South Carolma

*

to'force people to gecept these “smart" meters. We would like to see any regulations regarding
the installation of thesé nieters aritl we ask 1o be ixiformed of any relevant regulations regarding

PNERRAPSHAT

smart meters that you have promulgated. Please direct all correqupdgncq m Miﬁng s
address above. Y el N
Sincerely, " PN . %
* LI L v w b TE m\‘
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Randy and Cheryl Gilchrist
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1310 Gadsden Street | PO Box 11449 | Columbla, 5C 2921
MAIN 803 9291400 FAX BO3J 929.0300

ot o
Mr. David Stark . oo .
Hearing Examiner ER .
Pablic Service Cammission of South Carolina SR,
101 Executive Center Drive, $uite 100 )
Columbia, SC 29210 . CHE :
Re: Randy and Cheryl Glichrist v. Duke Energy Carolinas, LLC
Docket No. 2020-142-E o
' . . % g4 ! ettt

Dear Mr. Stark: . :

e : L s N

ﬁ.,%%@ukeﬁrﬁémy‘ Garglinas, LLC's (the “Cotnpany®) filod ars Angwbr and

fiiaiits the' Gmplaint-fied in the abye-refersnced docket: (“Motion”).

) 4

el e d viikhin the Mdtlori wad 8 n@“%‘fast that the Commiséion hold in abeyance the

lide dnddlings for all parties ang the heating date pending resolution of the Motion.
THE Compaty respectfully rengivs that request. In the event the request is denied,
thie Cowggﬁy requests that' a new procadural schedule be established for this
progeéding.

1

By coﬁay of this letter we are s_erying the same on the parties of record.

Kind r‘egards.

ce: Randy and Cheryl Gilchrist (via US Malil)
Algxander W. Knowles, Esquire, ORS (via email & US Mail) )
Carri Grube Lybarker, Counsel, Dept of Consumer Affairs (via email & US Mail)
Roger P. Hall, Counsel, Dept of Consumer Affairs (via email & US Mail)
Heather Shirley Smith, Deputy General Counsel (via email)
Katie M. Brown, Counsel (via emall) ,

J07
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'_ Wq,(m}qu ;hg epg}pscd letter dated July 14, 2Q20;6n July 17, 2020, We respectfully request

. ‘(ﬁH‘F ;%« s““y’ “y . ot

Al

W .
July 18' 2020 N "“ RIS b S { . ¢ * !

Mr. David Stark S
Hearing Examiner . .
Public Service Commission of South Carolina

101 Executive Center Drive; Suite 100 oo C

Columbia, §C 29210 T

1yt "

A : ' '
Re: Randy and Cheryl Gilchrist v. Duke Energy Carolmas, LLC
Docket No. 2020-147-E

13 " e —

\ Dt;;ce gy Carolinas’ Answer gnd Motion to Digmiss the Complaint inthe above-
'fér@%é&i &t e scfieduled for a hearing where we can be present. By copy of this letter, we
are serving the same on the parties of record.

Q.“VM v 'y 1 !

8vl Jo gL | abed - 3-/¥1-020¢C - 9SdOS - INV €62 L 8UNf 1Z0Z - ONISSID0Nd HOH d31d30QV

Randy and Cheryl Gilchrist

Co: Duke Energy via Attorneys for Duke Energy Carolinas, LLC via U.S, mail at
Robinson Gray Stepp & Laffitte, LLC, P.O. Box 11449, Columbis; S€29211
Alexander W, Knowles, Esq., Office of Regulatory Staff of South Carolins, via email
Cerri Grabe Ly“barker, SCDept. of Consumer Affairs, Counsel, vig émail
Roger P. Hall, SC Degt of Consumer Affairs, Counsel, via ema:l

Enc.: Copy of Robinson Gray.letter of 7-14-2020

/08
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Honorable Jocelyn C, Boyd, Chief OlgrklExecutive Director
Public Service Commission of South Carolina

101 Executive Center Drive

Suite 100 '

Columbia, SC 29210

w

.
' o b Wi

Re: Transeripts Docket no. 2020-147-E — Randy and Cheryl Gilchrist, ComplaihanVPentfoner v.
Duke Energy Carolinas, LLC, Defendant/Respondent
Order number 2020-562 August 24, 2020 and Order number 2020-644 October 1, 2020

s

Dear Ms. Boyd: ;

An Ordax: D}emissmg Gomplaint was xssued on August-24, 2020, by Comer H, Randell, Acting
Cinirman, ?ubi @ﬁgﬁﬁce Commission, anda second ord:ar, an Order Denying Pemion for Re~heanng

‘? ¥ ¢! .

Wanm o@icially reQuesﬁng a copy of the complete transcript(s) for thesc hearmgs Please
ad'vxse us of anﬁubalnnw e, and forwend us paper copies at your earliest convenience to our address
above '

u.’.‘ "y

T
Siggerelx, i 3 ,Z" . ,.} L/,
el e L
‘4 4 ” Ip'v [N M .
,I.\'.'(u . _-i jc@’):, \! li\/ ;:n:' . W .o ) . .
Randy and Chery} Gilebgist. R et :

cc:  The Honomble Ditel E, Shearqusg - | Dnlcg Eneggy vig Attomeys for Duke Energy

Clerk, Supremé Cuit'of South Canolina ... Carolinas, LLC
Post Office Box 11330 ‘ Y Roﬁmson Gray Stepp & Laffitte, LLC
Columbia, South Carolina 29211 P.0O. Box 11449

Colunibia, 8C 29211 '

Tonnya K. Kohn, Interim Director

SC Court Administration

Calhoun Building, 1220 Senate St., Ste. 200

Columbia, SC 26201-3739 (09
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CM.#20-30 " July 29,2020 - 2:00 ~3:12 P.M.
N ]

COMMISSION MEMBERS PRESENT: ~Corer H. ‘Racdy’ KANDALL, deting
Chairman; Florence P. BELSER, Vice Chairman; and COMMISSIONERS
John E. ‘Butch’ HOWARDIAV], Thomas J. “Tom’ ERVINAYL and G.
O’Neal HAMILTONIA/V]

COMMISSION MEMBERS ABSENT: Chairman Justin T. WILLIAMS;
Commissioner Swain E. WHITFIELD

ADVISOR TO COMMISSION:  F. David Butler
SpeciAL COUNSEL

PRESENTING AGENDA: Josh Minges, Esq. Y
LEGAL ADVISORY STAFF

wr

STAFF PRESENT: Jocelyn Boyd, Chief Clerk/Administrator; Janice Schmiedingi¥V), Clerk’s
Staff; Randy Erskin®, Information Technology Staff; Melissa Purvis, Livestream Techmclan, and
Jo Elizabeth M, Wheat, CVR-CM/M-GNSC, Court Reporter.
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certifies that it has notified all péi‘s"ons, organizations, local news media, and all other
news media requesting nofification. of ”l?*"fm%“ date, place, and agenda of this public
meeting, by posting a copy of the Nolice in its principal office, by e-matling such Notice to
all who réquést sahés'and.by.pbsiing the Notice i the Commission's official Internet
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g “ +  ACTING' CHATRMAN RANDALL: CommissionerfE?vin.

0 oo ~J [e;} v [~ [EN R 9 [

Son Hesting #20-30. Juzy 29;'2ozb oh 3
# (at171tfés rtvﬁ #2) -' L ‘

o . ;:‘“."y A &=
L . )&v . ) ;:"“i 15‘"5?”‘“ ﬁ"f "a:\ ‘;&&‘ﬂ\? 'riﬁ B“r

““E* MR leNGES" . Ghairman Item 2, Docket No.
2020f1wﬁwﬁm this matter concerrs a motion to
dismiss tHe: Complaint of Randy and Cheryl Gilchrist

"1 versyust Duke Erergy- Carolinas.
" COMMISSTONER:ERVIN'*YY:  Mr. Chairman.

COMMISSIONER 'ERVINV1: As stated, we have
received & hot¥dh ¥o dismiss from Duke Energy’
€arolinds 4h. thi¥§ ‘'docket. . ‘After careful

1 gonsideration: of the- fildhg' before the Comm%ssion,
it appears:thére-is no blaim made by the

. Complainants Gpohi whichirelief can be granted. I'm
going to move tﬁat we grantthe motion to dismiss.

I wauld, however, note that the Complainahts
made some¢ references to potential medical .
conditions that they may be under a doctor’s care
for. If that's the case, they may have a rémedy
under the company’'s MRM Rider, which is a tér1ff
which a customer may opt out for the manually - in
favor of a manually-read meter, provided they meet
certain requirements, including the documentation
of their medical condition. Since that requirement
is not met in the filing that they made, I would
encourage them to consult an attorney if they wish
to proceed, and cansider this as an'abpropriate

| op%ion'if 1f applies to Fhair situation.

I move that'we grant the motion to dismiss.

{A/V] = via Audio/Videoconference

Pustic SERVICE COMMISSION OF SOUTH CAROLINA / /c‘i‘z'
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,,a%ﬂs*zg:m::zg ifz:z;ﬁ,, ?‘9{ s ‘
Qil}&.,ﬂg%a& ,«f niy ;- You,*Me haard aﬁqmm&aamher Ervin’s motion. Are
& »;« wlit EOA B tbe.r:a quasti.oasc or cgmﬁem?

4. :; ARV S IR B S r[No, response}’
5 ALfF not, . Commisgianer Hami1ton?
6 .. COMMISSIONER sHAMILTONMVI: Aye,

E e o AGTING: GHATRMAN RANDALL: Commissioner Belser.
‘8, 4+ ./ VICE:CHATR BELSER: - I vote aye.

9. .+ ACTFING, CHAIRMAN, RANDALL : . . Commissioner Howard.

10 ' COMMISSIONER HOWARD1:  Aye,

.y W ot o+ .- AGTING. CHAIRMAN-RANDALL: Commissioner Ervin.
12 At . ... GOMMISSIONER ERVIN"Y: Aye.

& 131% T

14,
15 .
16
17.
18,
19
20

21 1 .
L2258

- .. » + +ACTING CHAIRMAN RANDALL: And I vote aye, and
v + the:motion carries. Thank you. -

ER T T Lo . [Edcerpt Contlusion)

* : .
e § '}l . ) N 3

* - - - . .
NETH FEY AL IR ' T w3

SIS SN '

i % Date: 11/30/20

Jo Elizabeth M. Wheat,CVRECM/M-GNSG ~ . »
Court Reporter ~ Public Service Commission of %uth Carolina

803.896.510Q ~.Jo Wheat@psc.sc.gov

[AZV] = via Audio/Videoconforence

PUBLIC SERVICE-COMMISSION OF SOUTH CAROLINA //3
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COMMISSION MEMBERS PRESENT: Justin T. WILLIAMS, CHAIRMAN; Florence
P. BELSER, VICE CHAIR; and COMMISSIONERS John E. ‘Butch’
HOWARDA, Comer H. ‘Randy’ .RANDALLIAVL Thomas J. ‘Tom’
ERVINIAY], and Swain E. WHITFIELDIAV]

COMMISSION MEMBERS ABSENT: Commissioner G. O’Neal HAMILTON

PRESENTING AGENDA: F. David Butler
SPECIAL COUNSEL

- STAFF PRESENT: Jocelyn Boyd, Chief Clerk/Administrator; Jo Anfie Wessinger Hill,
Geferal Counisel; Janice Schmieding!*V), Clerk’s Staff, Randy Erskine, Information Technology
Staff; Mélissa Purvis, Livestreant Technician; and Jo Elizabeth M: Wheat, CVR-CM/M-GNSC,
Court Reporter.

TRANSCRIPT / MINUTES
OF
-’ Utilities Agenda Item #9
COMMISSIQN BUSINESS MEETING

PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

101 ExecuTive CENTER DRIVE PosT OFFICE Box 11649
Cotumsla, SC 29210 CoLumaia, SC 29211
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In accordance with S.C;, Code § 3Q§4—£Q(E).( the Public Service Commission hereby
certifies that it has notified all persons, organizations, local news media, and all other
news mediv’ requesting .notification’ of the time, date; place; and agenda of this public
meeting, by posting a copy of the Notice in its principal office, by e-mailing such Notice to
all who request same, and by posting the Notice on the Commission’s official Internet
website.

[A/V] = via Audio/Videoconference
PuBLIC SERVICE COMMISSION OF SOUTH CAROLINA
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v

; ,‘;'x' L6 pn %"

mﬁﬁ?
‘E%mﬁﬂﬂw
"NILLXAMS Next item, p1ease.

B . (ﬁ&} S },‘:‘L k & f‘
U ol ,«; : Yes s1r that's Item 9, Docket

2620“147 E gl?%sff Qragents for Commission
N T
»»&bﬁs1a%%%tion the Petition for Rehearing filed by

ta ke oy

AR Randy an& Chéry1 G11chr1st 1n this docket.

b LR N
o CHATRMAN NILLIANS _Thank you, Attorney

[ 4
4ot 1

S Ty

wEEY 3
“ts there a motion?
.tk qym#m}ﬁ l -"ih

B COMMISSIONER wnxTFngD“”’: Mr. Chairman.

r,,!h

o a °CHAIRMAN WILLIAMS , Commissioner Whitfield.’

Nt U(“n"’“

COMMISSIONER ERVIN“”J M. Chairman, 1 move

EERETANN it

" ... that ‘the Commission dismiss Randy and Chery!l
Gilchrist's Petition for Rehearing. The

VR "%’ { ”
RIVTIR CompTainants have n?t stgggd 8 claim upon which
. N . f’ ‘&i""
relief may be granted by th1s Comm1ss1on.

-&" Therefore, the c]aim must be dlsm1ssed for the same
TR TR L
reasons 1dent1fwed in Comm1saqon Order No. 2020-

“’H‘J,v@’ Wy ?‘qm ER

. '5 R A
B
' AR ¥ 62- "’".‘*.Q.S;,

41' NI : . :.'L%V‘,“ .
& v
o CHAIRMAN WILLIAHS Tpank you, Commissioner
Rttt SERDR AL

“Whitfield. , 3

Y SN L
N

Hearing Comm1sSioner Whitfield’'s motion, 1is

. g
14"*{%&1\‘ “

R 'ithere any'discussion?

VICE CHAIR BELSER Mg,:pbq;rman.
© - CHAIRMAN wILLIAﬁé Commissioner .~ excuse me.
Vice Chair Beiser h
TR VICE CHAIR BELéER I think I'm in agreement
with the motion, to the extent that it denies. the

1

[AIV} = via AudloNideoconl‘ercncc T
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: “ 7 . Electricity No. 4
, South Carolina First Revised Leaf No. 121
47, + Supetseditig South Carolina Origina! Lesf No, 121

... RIDER MRM (S¢}
MANUALLY READ METER RIDER

Applicable to all residentil and small general servide customers who request a meter that either does not utilize radio frequency

commufiicgtions to transmit dats, or is othetwise required to be read manually, provided that such a meter is available for use by the
Comptny. At the Company's option, tmeters {0 be read manually may be either a smart meter with the radio frequency communication
capability disabled or other hon-commiunicating meter. The meter manufacturer and model chosen to service the customer’s premise are
at the discretion of the Company and aré subject to change at the Company’s option, at any time,

For residential service, the customer must be served on a standard residential rate schedule.

For nonresidential service, the customer must be served on the Small General Service Schedule SGS without a demand meter, using less
than 3,000 kilowatt hours per month and with an estimated demand of less than 15 kW,

This Rider is not available to customers taking setvice under a net metering rider.

{
Custotnets choosing this optiort will not be eligible for any current or future services or offerings that require the use of a smait or other
communicating meter, :

The Company may refuse to provide service under this Rider for any of the following conditions.

Ifthe customer has a history of metering tampering or unauthorized use of electricity at the current or any prior location.

If such service creates a safety hazard to consumers or their premises, the public or the electric utility’s personnel or facilities.
e If the customer does not provide the Company satisfactory access to the Customer’s facilities for the purpose of obtaining

moter readings or maintaining the Company’s équipment,

Upbn Regquiest, the one-time Initial Set-Up Fee may be paid in six equal installments Included as a part of the Customer’s first six
monthly electric service bills following installation of the manually read meter. . .

The Initial Set-Up Fee and Monthly Rate shall be waived and not apply for customers providing a rotarized statement from a medical
physician fully licegsed by the South Carolina Board of Medical Examiners stating that the customer must avoid exposure to radio
ftdquéncy emissions, to the extent possible, to protect their health. All such statements shall be tetained in Company records on a
secgre and confidential basts, The Company will provide the customet with a medical release form, to identify general enrollment
lnf,éhngtion. and a physician verification statement, At the physician’s option, a comparable physician verification statement may be
sutimitted.

RAIE
Initial Set-Up Fee (one-time) $ 150.00
Rats per month $ 1175

The original term of this contract is one year. Thereafier, contract may be terminated by either party with thirty days* written notice.
The Company reserves the right to terminate the Customer’s contract under this Rider at any time upon notice to the Customer for
violation of any of the terms or conditions of the applicable schedule or this Rider. If within the first year, the Customer wishes to
discontinue service under this Rider, the customer will pay a $50.00 service charge.

3

South Carolina First Revised Leaf No. 121
Effective for service rendered on and after June 12, 2019
PSCSC Docket No. 2016-354-E, Order No, 2019-429

Page‘lofl . o : //Z

w

8%l Jo gzl 8bed - 3-/11-0202 - DSOS - WV €G:Z L1 dunf L.Z0Z - ONISS3IO0Hd 404 (J31dJOJV

~



vk ' ¢
AL ¢ e vt “
‘ L
"
1 N P v HINTE I
« ' .
‘ . '
C B
" O ' ' e,
[T . roay ‘
,
f [
3 b vt
3 .
- ¥
. "
f [
. vy * .o 3 .
' . K 4 1 .

ENERGY POLICY ACT OF 2005 -

' [ N T v

B st t
e 1 v +
v
v
4 ' o " H
h t
e * ’
¢
IR
[ v Yoy
ok Iy St g
f
s 1 ‘. W . '
] ’l
.
. i ’I v i} » !
. B
Y
.
L et .
4 '
& s ’ ¥ .
' +
* '
i
'
vatt .
.
¥ P
' ) . ..
+ M ’ .
'
.
1
. f
. .
‘,
v
N
-

as
-

.

3

heal

/2O

re

817l 4o €21 8bed - 3-/11-0202 - DSOS - NV €G:Z L1 duUnf |.Z0Z - ONISSTD0Hd Y04 A31d4300V



A e NIEREOT aq AT e v
! 5N K A .
[P A 11 ,‘“,,): %%}u 0
> g '

i t . .

¥

(b) COMPLIANCE, . ,
(1) Tm"nﬁwm ONS.-——Seé:tiOn 112(b) of the Public Utility Deadlines,

Regulatory Polivies Achof 1978 (18 U.8.C. 2622(b)) is amended

by ad mﬁ at t}{b?ex?&‘ig;ﬁa ?glldyvipg':

“(‘é)(A) ot ldtér thHan: 2 years after the enactment of this
paragraph, éach State refulatory authority (with respect to each
electric wtility for which it has ratémeking authority) and each
nonregulated electric utility shall commence the consideration
riferred t& in gectignt 111, ‘(})Ir s:t ac‘l h%arintg gﬁtﬁ tgr bsuch conside}f-
ation, with respeét to each standard established by paragraphs
(11) tiwouﬁh (19) of section 111(d).

“B) Not later than 3 years after the date of the enactment
of this pardgraph, each State regulatory authority (with respect
to each electric utility for which it has ratemaking authority),
and each nont:ﬁulate electric utility, shall complete the consider-
ation, and shall make the determination, referred to in section
111 with regpect to each standard established by paragraphs (11)
through (18) of section 111(d).”.

(2) FAILURE TO COMPLY.—Section 112(c) of the Public

Utility Regulatory. Policies:Act,of 1978 (16 U.8.C.r 2622(e));is...
amenﬁed g; adding 2& t"lime e%{ the *fol owgﬁ: %I;h ‘théggce%s%

of each ata'nda(rd estgblished by paragraphs (11) through (13
of section 111(d), the reference contained in this subgection
to the date of enactment of this Act shall be deemed to be
a reference to the date of enactment of such paragraphs (11)
through (18).”.

(3) PRIOR STATI} ACTIONS,—

(A) IN GENERAL.—Section 112 of the Public Utility
Regulatory Policies Act of 1978 (16 U.8.C. 2622) is amended
by adding at the end the following: ]

“(d) PRIOR STATE ACTIONS,— 1ul:1§ectiona (b) and (c¢) of this
sectign shall zwt apply to the standards established b{ zxragrgﬁ}tx;
oot

(11) through (13) of section 111(d) in the case of any electric u
in a Stdte If, before the enactment of this subsection—
“(1) the State has im;ilemented for such utility the standard
concerned (or a comparable standard);

“(2) the State refgla_tory authority for such State or rel-
evant nonregulated electric utilitz has conducted a proceeding
ta consider mgl mentation of the standard concerned (or a
com?arablg standard) for such utility; or
‘(8) the State legislature has voted on the implementation
of such standard (or a comparable standard) for such utility.”.
. EB) CROSS REFERENCE.—Section 124 of such Act (16
U.8.C. 263?) is amended by adding the following at the
end thereof: “In the case of each standard established by
paragraphs (11) through (13) of section 111(d), the reference
contained in this subsection to the date of enactment of
this Act shall be deemed to be a reference to the date
of enactment of such paragraphs (11) through (18).”.

SEC. 12562, SMART METERING,

(a) IN GENERAL.—Section 111(d) of the Public Utility Regulatory
Policies Act of 1978 (16 U.8.C. 2621(d)) is amended by adding
at the end the following;

“(14) TIME-BASED METERING AND COMMUNICATIONS.~—(A)

Not later than 18 months after the date of enactment of this

paragraph, each electric utility shall offer each of its customer

PUBLIC LAW 409-58+AUG.8, 2005/ . - 119 STAT. 963

Deadline.
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i (A) identifying. the, areas thh the greatest demand
responge potential; . . bpas p ,

Ry

Deadline.
Reports.

16 USC 2642
note.

/< 3
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Deadlinos.

P T
e

o STAT 966  PUBLI& BAW 108-68-2AUG:. 8, 2006

WB): %}&h d'fetolvirig problems ir tvanshiission
dgi&ﬁ 2:{%% & éfg twotks,’ inc ugmg thz"?ough bhb Dse of
a

(C). deve 1 d pro *s' to uge d
' é&"ﬂ 3;3933 5 §: r;)séain dbx?mh ag';x émqr;ency rggis,

t ifiq fnéa) haUimerd 'can tak
%gp Y e K i

» 35

Nd% laté than 1 ' of énaqt-
olic Aot of

1 3hnﬁ “tHé Cb ﬁ% n sl%ll
n 15 ;) régich
‘th g%%%e%s&s hp*onéé éd’%tv ¥nc c{ dse @%} j1-
“ab yufrom Bl conaumer classes,, and which identifiey ‘and
’ ' r WE vy,
Wi (A) batﬁratl@on dnd §1 I;léltrgtidndréte of adyt "acéé i
... an omm ation, ologies, devices ahd systenn
R ﬁ% %ﬁmﬂg ﬁégag xespn 1ge progrémr}} Hq, b
S ra
npual resaurce ct}nt,anpon of d@mahd
e’ p’iﬁ?entiq for, de r?aaid rquonsq as.a q}mxtlﬁable,
rg}ia R ggeagnrsﬁ oxg «re mmaaeg* ~

L bl e ““’;m e ed
. A >,, 0 . r Ce aF; Ly €
. tab f]ﬁ?f W&xp n,tx %; W iaﬁqrg qur%e rel-
ative to eg0 ce ob gat ons o any oa ser k,e;nti Y,
o et de;r 11;11;? gk ,;‘53,?;'# mer. parhicx a
mm m e and yspdnse, éa'k duction and cntmalxper?od

* ‘ mq gﬁ ‘m i R ]ﬁ Pad 5' *
s, QF . RESPONSE

ﬁ” pES, i“L '!:,he pbl?éy, thgq, mted States that tiime-based
i m “9 hgu: rmmo eman - regponse, wherebg electricity
%o 'S Prov ded wit ctricityk. nce signals.and the ability
respond, mg to;t om,; shall, ¢ encouyaged; the.deploy-

i !}t and es tha ena e electrimty cug-
mw% %!g%ﬁciﬁa&” M ¥nd tm égonse Setems
shall be facilitated, & bbrrietd"to 'dbmand response
gar&igipatiagtp’dn éner; acxt and ndlla servicamharkets, shall

ed: It ig-» rthei*'t g'policy0f the United: States that
tbfe dhe:;maﬁts .of stich demend . response th’tiv aéerhia’ 1o tHokd not
deploying such technolog{ and devices, but who are pa.rt of ‘the
same regbnal elactricity entitypshell be fecs, grtized;
TIME LIMITATIONS.—Section 112(b) of the Puﬁﬁm Utxhty
gxsf atory : Policies, Akt of 1078:(16 USOJ 26226b)) 18 amended
dingéb &endtHe followiig: - o o
(438 Not latar:thian» ’year' after the enactment of this
paragraph each iState reg ahory‘ authority (with respect to
éach Slectric utilityiifor which it has ratemaking ‘aathority)
arid each: nonregulated electric utility ‘shallcommenté the
+ consideration réferred to'in section 111, or set a hearin %‘ date
for such consideration, with respect to the standard ostablished

‘by ‘paragraph (14)-of section 113(d).

#(B) Not later than 2'Yedrs after the datetof thb ‘enactment
of this phragraph, edch State réj atory authority (with respect
to each electric utility -for whicly it has ratémaking wuthority),

/R4
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o
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ty m@
«

P g%éq %g hg&} plete the consid-
1y ed 40 in section
g y paragraph

«,flé)z £ D%,

~* :&&mvﬁ AILC “ sg J.’ N ‘%{bn g(“c ‘%f\ &gq# ublic Utility
ge atory’ : (c)}. is amended
.by.add ‘

% gﬂl%{ Ata aph (14)
of geatio h ; g’g section to
the daf r 8 yeference

s‘" ”(‘i)”i‘n b‘.é:mm -s% %foh 112' of th¥ Publi¢ ‘Ugilxty ogw
y

i{ﬁ% ihqs ¢t q 1@(}@ Usce., 2622) is anfended

d"(c) of th

W ﬂ%&i&‘%{e el
if; bé?gi‘qqﬁae éh&dﬁllnénf of 3311 %%e x¥ i 7 & State

e&m a,m cm é\i le nted Lo mch utxlxty tHé standard

s Mmﬂrfva Sranp-
KRB
éc

',‘ Aﬁmmy “for éu’ "Stdte or rel-
é Rt N d‘% f'é‘d trf \igrl % q,:% at i;'o(cie?dmg
) cerned (o
ot w&mﬁf Bid %%”ﬁ‘gq utﬂit&*‘ ‘wﬁ) He Qrevioug g
tel““ lattte Hag Yoted g lementati
' } di’&é i’d (g“gis acomer.fﬁ‘i@bie [=!%nhL T‘W orbs%%lﬁnu%ﬂg:;
ﬁé‘ Mdus 8 yedra X,

S osa EREN ——Sectxon 124f p’t‘ suchi*Att €16 U.8.C.
IRy 5t gﬁw addii follow at e end thereof:
: M‘Inf é**éd“ & gt

agr
+ ofg ctitm *!?ll(d), ‘the empe 'ggptai ii};‘%)ﬁ aéctf”dn
tod ardate of enactment-of thisiAvt iahall ‘bq ‘deeny o to -be
e fére cm\» 0 the date oﬁbnact fent vf Bueh paraéré‘%‘(wmw’

w WBegrtes B 55y v;*‘ i, wif
swww ION. AN, 8] Viﬁ;@_a ilQ ION BUR-
Vaan 1 w.l.e;hlii“‘
! (a‘v !TERI\(LIN, LON -
MENTS. )‘ ; ctta{om IOM ‘the PublingUtﬂﬂ; Eﬁ &“t)o Eolicxés %1

of. 19’ 18518 1 8244-3) is gm,exfded y: addinghatsthe- end t.
followitigha. « & wuivr el oo b Rt caefangmnd D an o nigan
“m) TERMINABION-/ GFm MMDMO;& + PURCHASE.- AND' SALE

U’IRﬁ ke oy bR SOF AN AATAI 4 L

PR mmennow'ro ‘PURCHASE: Aﬁemhdidate of enact-
ment of tHis subsection, ng; Llect eiutility:shall be . na?uired
1 to, epter m a,new,, éontraqﬁ braobligation to patchase electric

oo az}e ﬁy i g qualifying ca era anmfacxhty or & quak}fyl
we gral mw,emqpxod 0'2 ;:my deriithis . section..if the
iy QO)J% sxomﬁndsa he, ; énng cogeneration facility or
ifying small powen, productmn. faq?ﬁty haa nondmcmm—

mm

%A)(i) in en cmtly acimxmatened a:uc ipn'based day
i oa8hed gand&re time X;holeaale markets Oi‘ the sale of
1 .W eleqtr (W ;,emrgy.m;? (ii) wholesale markets for long-term
. .- sales, of capacity, and electric energy; or o

!

L o ‘ .
g - WJBM%’MW%Q%&MAW& 8; 2005 119 STAT, 967
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(S'lip Opinion) - GMOBER TERM,' 2017 1

NOTE: Where it 1 {0
bein one in o ‘
T?: o con%ﬁzu 1, 1o

B A %épi ut has boen
iof THedalons> for the edh dncb the recder,
9 Un“c Scamv me Eimhie QL fymbenGie. 200 U. 8. 8211 837, '

SUPREME éOURT QETHEE UNITED STA’I?ES

YRR

, S‘Srlla\'g% ' L ..
CARPENTERv UNITED STATES . ..

W g \
OERTIORARI ’1‘0 THE- UNITED STATES GOUR’P OF APPEALS FOR
YFHE SIXTH GIRCUI'I‘

re ¥y

 No. 16402, Argitod Novérsbor 26, 20 T~Decided June 22, 2018

Cell’ phénes p@rfomﬁ theiy vhde bid grdwihg variety of fifhdtidys by don-
tixiuo,ugly mﬁhéqtjng ‘to & ebt’ oF" Hdié anténnes cdlled “coll sités.”

. Fach'time a plidie coni ﬁfb fo & bé"ﬁ gite, it gpﬂétates m o-athinped

' ecord Kt W' b 'ﬁ 11~é1 Toki 6¥n1at.id (OSL lod# Gatyi-
ér’s’béﬁe;gg’ (i % f’ox‘ thaﬂ' oWn buigineds urpoqea
Hei‘e, RS FBT ﬂfé‘ﬁ é*@élr PéhE nutbers of #¢4ral rob-
yanted court orders, to gbtuin the

s

l;y au;p B, prosecupg:r Were‘
dyepetta™’ phiend’ idoot iy %36 Sﬁéﬁ& COmﬁmnicatmns Act.
Wixél%bé‘ rs prodﬁoéd' auﬂdﬁ%r Tiffiothy CAipenter's .
‘Phonb; & t 8 qovmmé "&b 1870 Btuin 12,808 Iashtion points
" cdtaldgin ik arp”enféi"s uﬁ% ts c@"‘ér 12*! days—bn hvbrags ‘of 101
data’p M!‘,ts r ddf, O

. i fioved to 'sﬂpdp;m; the data, p ing
“that ‘ﬁdjj Govemﬁ’lent’s S@ % JfE 16" rec withbut nlg% %
Waifat;% agpportad ‘oaiteh “Violated fe Foutth® Avkérid-
n§ ¥ l;h “dé Bied the motigh, aﬁd‘fﬁtosécutors uged
“thd fe !  ab rial o SHW that' Catpdritdt's plions was roat f6Uy of
the 18 b oty lookitions et the tifiis tHdde robbén& occitrvad, " Carpen-
tef Wa %{ vieted. 'I'he Sixth cm;&i*e affibriad, "holgling that Cargen-
tor lacksd 'l % sonable e?épédtané‘n of privacy in the%oc tion i.'hfbr-
AN “’db eoﬁéﬁd by the'FBI bagéuse He had shared tHat" mfdﬁhét;ion

wn‘.h ] wmaﬁss camers

Hgld '
. 1."The Gavemment’u aoqtqagt*gn of Cgrpenter’s cell-site recqrds
wag a Foy Axy.endment segroh. .Pp. 4~18,
(@) Tb au h Amen zlm p% protqcba not only roperty interests
but Qertan expec tiong.o. o8 we " thzv nited States, 89
847, 851, Thus, w};,e;n an- dwldual aeekg to pregerve some-
thmg ag private,” and his expectation of privacy is "one that society is

&
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CARPENTER, u UNJTED STATES
' Syllabys
prepared to- mosng, a8 zrggmab . q pigl.intrysion into that
sphera ‘getiorally dual }ﬁes ad uires a warrant sup-
portsd by plobable.q it i’m }42 17.’8. 785, 740 (in-

tarnal quovatli:n &naz" afn alterhti‘ans omitted) d'[‘he analysis re-
whic ti ong of privacy a itl rotection is
%% By ﬁ:éa Wﬁw ! ﬂté‘nd:ﬁg “bpwhr;%‘v&aa Eﬂbbpméél »an uh-

reasonable search and ssizure when [the Fourth Amendment] was
adopted.” Carollv. United Statea , 967 U. 8. 182, 149, These Found-
ing-ora understandings contiftue to & {Hform this Court when applying
the Fourth Amendment to innovations in survelllanoe tools. See, e.g,
Kyllo v. Unitéd States, 538 U1, 8. 2%, Pp.4-%.

() The digital data at issue—pergonal location information
maintained by a third party-—dods not fit:agatly tndér existing preo-
edents but lies at the interssotion of twq lifies of cases. One set ad-
dresses a person's expectation of privacy in his physical location end
moveinenits. See, &.8, United: Stales v. Jonds; 565U, 8. 400 (five Jus-
tipas copelyding tha Px;w&%owgma wowld; emsegi ‘y%’ﬁ , track-
ing) a ot} qr ) d}mapes & person's ¢xpeqt atzon o aoy 1q infor-

qu aver.ta ¢ nité‘ afes v.
ep m i.g f%oy in ﬁnanoi m{ords
l

a,hd ‘,nqn“ 4 2 oxpegtation of privacy
of dinled tele g;{at,p\mﬁm éggvpxp Y4 telephone compa-

%’

) & B peggq \, ‘mqvamehygﬁmmugh CSLI Rax;takea

, of max "‘"‘1 ditzgs} s fd? Jones—it is
ail eolo ) effortlegaly compiled. . tt 10 tune,
How ) 9 Wt hat th ?’ giw J uously revea; hia ocas

0,36, his yreloss carrit, fmpll co.m thlr -party principle, of
pilhshy. M}l m Gl ﬂl?"%%% atiirg of gell-site recox:ds, this
Coilkt daclinen t¢ ’qmend mt__ ‘ d& gq gverthe P 10-18.
M A, s o s &l Al ;ecogrl qd timg indi-
vfd, ald 1 ",édéﬁ kaaaqnablo e;:pﬁgtgtion of privacy in the whole of their

ents. Allow, government fccess to cell-gito rec-
Yf for many m%m,oane,t% ‘gn?mmes of life, ”q}?tley v.
-—-;‘09:1 ra} ones th expectaéma In fact,

bal:call-site redords present'gven grdatel. privacy ¢onge than
' ﬁxida:fng oonaxgemredqmgvzﬁeo Thiy £ve the vaigﬁment
near perfeot surveillance and allow it, to travel back in time to retrace

breon's whereabouts, subject only to the five-year retent}pn poli-
i &'of thost wirklées vatriers. The GOVernrment contends that OSLI
data is less precisq than’ P8 ihforfiatioh, biit it thought the datd so-
olibdte endugh Rete" to highlight'is during dosing argusent in Car-
penter‘s trial. At ‘any raté, the rule the Cburt adopts “must teke ac-
éounﬁ of more sotﬂ'nistma%cl systoms that are aIready m use or in
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e Cite s 8850801 (2018) )
e Syliatirs
M \ K{% 658 U 8, 'éb 86, and the aveurdoy-of CSLI is
“rapiellyonpbobtiig OPSdeval plevisfon; Pp. 12415, ¥ " &
oo EOYIRE Qdvdtitsnt dottentls 'that the third-party dootrine

goverti i g‘iéa“s“é.‘ beddiEs coll-Nith rédqrds, like the records in Smith
and Milldrs are “business redotds,” creatdd and mainteined by wite-
loss.¢diaddih. But there is a worldof difference-between the limited

ke

types of personal information addressed in Smith and Miller and the

o % g Wironiele of locatioh infortiation casually collécted by
wiblesagriders. t 1 B v o B
TheA 1rd<barty doctrine partly stenis from the notion that an indi-

‘viduglh ek b veduced expéetation of privacy in information knowingly’

sharéﬂ;ﬁyiﬁhlﬁnothai\: + Siith-and ‘Miller, however, did not rely solely

‘on the act'of sharing. They also considered “the natiwre of the partic-

uldr docuthents sought” and limitations on any “legitimate ‘expecta-
tion, of b&ﬁyaéy concerning their contents.” Miller, 425 U, 8., at 442,
In mpchafipally epplying the third-party doctrine to this case the
gt n’ﬁaﬂs to approciate the lack of comparable limitations on
'Q%ﬁ)é,_nature of CSLI.

Noy, wddbdi the second rationale for the third-party doctrine—
wexposure—hold up when it comes to CSLI. Cell phone lo-
RIoFiAtion is not truly “shared” as the term is normally un-
dergfhidiiiike, coll phones and the services they provide are “such a

§ insistent part of daily life” that carrying one is indis-

porysiiyerand

pongable“t8articipation in modern society. Riley, 873 U. 8, at __.
Sebaridiainell. phone logs a cell-site record by dint of its operation,
g:tlil Uialeaffirmative act on the user’s part beyond powering up.

p. A BRLRS

(d)yPhis decision is narrow. It does not express a view on matters
not Ay, tHe' Court; does not disturb the application of Smith and
Miller,8ti 1l into’ question conventional surveillance techniques and
tools, sulliaY. security cameras; does not address other business rec-
ords’ tlf ébt incidentally reveal location information; and does not
considéfi‘other collection techniques involving foreign affairs or na-
tiondl becuglty, Pp. 17-18,

2. The Goysrnment did not obtain a warrant supported by proba-
ble -catigg ‘é acquiring Carpenter's cell-site records. It acquired
thosé pdotds pursuant to a court; order under the Stored Communi.
catiorgifAnt,*which required the CGovernment to show “reasonable
groufid Vbélieving that the records were “relevant and material to
an ongtifiinyestigation.” 18 U. 8. C. §2708(d. That showing falls
well ‘ghib! '? 'the probable cause required for a warrant. Consequent-
ly, an orgdef issued under §2703(d) is not a permissible mechanism for
accessing‘{;}ziétoﬁcal cell-site records. Not all orders compelling the

production’of documents will require a showing of probable cause, A

"
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4 OARPENTER v, UNITED STATES

Syllabus.

warrahtda e ta%dﬂ nly in the:rare casa where the suspect has a Je-
st e\ b Ar Rl by o i pavey, Ang e
.though the, Gdvernnigt,will.gorierally need a warsant to access
.CBL,, opsa-specifjo m‘sosm‘tiontg—ﬂ.g-,ﬂ. exigent circumstances—may
suppoyt &.wakrantless.seqrch. Pp. 18,22, =
819 ¥ 3d 880, reversed and#émanded...
! Ny Yoe - T P L
‘RosEkss,, C. J.,.delivergsl. thie, opinion.of the Court, in which GINs.
BURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined. KENNEDY, J., filed a
dissenting opinion, in which THOMAS and-ALITO, JJ,, joined, THOMAS, J.,
filed a.disgenting opinion, ALITO, &, fileg a;disssontins opinion, in which
THOMAS, J., joined. GORSUCH, J.,.flled a.digsenting opinion,, ‘
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Bﬂmfzh a%fmﬁﬂ%rﬁ ﬂf Appéleﬂ
e L Eﬁnmfmm»g%wgn&h Glmzuitr

T o ﬂéﬁ*_ﬂm el r:,,' e, TR A
No: 16-3766 '« L Ao T
NAPEvaﬁLE SMAI}TJ; hﬁ%ﬁAw ENESS, '

Plain ;;ﬁff};{#ﬁellanfi

ﬂ‘&ﬁ ., ‘
"H » ) o :'H‘».,‘ Em g PR
vy . :~"\‘;¥| 3 ,,2 fﬁa-? p" . ‘ P I
Y Jfrg'x*‘ N ~‘m‘ . N N o oadh e A 4,
CITY OF NAI’ERVILL;!,
e vt e s Défendezm«ﬁppenee.
vl cr :‘*v.ggt i Ce T Tt
(k23 ] . ¥, W&"‘ﬁTﬂ» [ P R B ML 3 ¥Y ) T Y54

Aﬁﬁéél foMAHE UIEaSthitos Dighrict Efb‘hrﬂ fithe”

Lo Nérthéfﬁ‘l@i@tﬁc&bﬁﬂlh{bi@; Eastern Wsi()n.n s
b .+ Nod1 £929%++ qumg.ckge, Judge.

R
ARGUED MAﬁéﬁ‘ﬁT *201§ ﬁ‘ﬁcmﬁrﬁ‘khcvs’r 16,2018
e S TR TS L S LS 1 0
o tt o F i :U‘w‘ wi""‘ ; e Pm'i'mu Tl T I

“Befdre WOOD, Chief ]udge, and BQUER apgf KANNE, Circuzt

KANNE,\ Cireuit Judge. The City aﬁ Naperville owns and bp-w
erates a public utility, that:proviges electriclfy to the city’s res-.
idents:, Ther utility: collects: residents!..energy-consumption,
data at fifteen~minute intervals. Jt then storesithe data for.up.
tothree years. This case presents.the juestion whether Napere.
villels collection of this ‘data is reag¢nable under the Fourth;

/30
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¥y
&

Amer\dment of the U.S, Cbn‘pﬁtution and Article I, § 6 of the
Illinoi Constituﬁo .

ET kot

The AmertcatiRétaVeryrand Reuwéstméht Act of 2009 set

aside funds to modernize the Nation's electrical grid. The Act
tasked the Departintmt of Energy with. distribyging- these
funds under the Smart Ggi,q Inves mé‘?\t Grant program,

Thra gh this program, the City of Napervilfe {Néé sélécted fo
tecelv %ﬂ milfion to update its own grid. As pazrt of these
upgrades, Naperville began replacing its tesidential, analog

energy meters with digital “smart meters.” i
LT

Using trggugpqal energy meters, utilities typically 'c;::llect
monthiy energy cqnsumption in a single lump figure once per
month. By cohtrast; smart meters record-edrisumption much

more frequently, often gollecking thausandeof reidings every

mefith. Dyte tocthis: frequency; smasbaneters:show both the
amonntof eléetiiaity beihg used in8lde 4 Hotire and when that

energy 18 used.’

‘Thigdata :wgy}g\mgo;mqqlon abpyt thahappenings inside
a hame, “That is because individual apphances have distinct
energy-consumptioni patterng or “10ad signatures. ” Ramyar
Rashed Mphaggel et al, A Survey on Advayced Meterin‘g Infra-
stiicture, 68 ThYTY, " Blbctileal Powe: & Ertergy Systems 478,
478 (2014). A refrigeratot, for instance, draws power diffet-
ently: than a telévision, régpitator, or indoor grow: light.: By
comipéring:léngitudinal ‘energy-consumption data against a-
growing library of applianee load signatures; researchers can
predict the appliances that dre presént inva home and when
thoge appliances ate used.S¢e id.»A.Prudenzi, A Neuron Nets'
Bitsed:Procedure for Fentifying Domestic-Appliances Pattern-of-
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Lide ﬁ'dm& Em&rgyé Rgaprdx’nga dtuMeter Panel; 2 IEEE Power Engi»
neeiing Soc'y: Wintér Mestisig’941 (2002). The accuracy of
these prédigtions ﬁpgngg,‘ of goutse, pn the frequency at
which the;data s collected and the sophistication of the tools
used to analyze, that data. . . o .

While «somie citfes have allowed: residerits to decide
whether to-adopt smart meters; Naperville’s residénts have
little cholte. If they want.eléctricity in their homes; they-must
buy.it froth the city’s public utility.-And they canhot opt out
of thesmart-meter program.! The meteérs thecityinstalled col-
lect residénts’ energy-usage data at fifteen-minute intervals,
Naperville then stores the data for up-to three.yeats. .

" Naperville' Srhart Meter Awai'eﬂess (“Stiitt Meted Awaré-
ness”, a group of concérried clfizéns, sued Naperville over
the smart-teter program.’ It dlteges that Naperville s smart
r;yetgxs reveal “intimate persanal (cle%tai‘lg of the City’s electric
c%ggm,ers sych as when geop}g grehome and when the home
{s Xagant, sleeping rowtings, e@ti% toytines, spegific. appli-
ange types in the homeand when. usecf, and charging data for
ng&m vghicles, thgt ¢an be ;,ggegl to,iqgl}gifx fravel routines
auc}ghjs;ory, " (R.102-1 at 14.) The organization fyrther alleges

thatcollection oﬁ s ¢ data cor\gtx 1fes an.urireasonable sgarch
under the Fourth Amendment the U. S Constitution 2 well

8%l 40 Ge| 8bed - 3-/11-0202 - DSOS - NV €G:Z 2L dunf LZ0Z - ONISSTO0Hd Y04 A31d4300V
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1 Restdents nay request that Naperville replhce thejr analog meters
with “nop-witeless!” smart meters. Byt thege alternatives are smart.meters

with w ele;?s transmissiox} ,;j:hey collect p}qall y zich d a The
diffexenqe ig that the data mus$t be manually rétrieve (R 117 at
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a@aﬁ um*easbhéblé search and invagion of privacy under Ar-
ticlel, § 6 of the ljhots Constitution.? -

THe" df'strfcff doutt dighissed two of Smart Meter Aware-
ness’s cozéﬁplaihfs withiit § fefudice Stilart Meter ‘Awateness
requested leave to file a third, but the distHidt court denied
that request: It reasonéd: that amending;the complaint would
befutile because even the proposed.third amended-complaint
had not plausibly alleged a Fourth Amendmetit violation or a
violation of the Illinois Constituticn. Smart Meter Awareness
appealed. Bécause the district court denied leave to amend on

futility: grounds, we apply the legal sufficiency standard of

Rule 12(b)(6): de now to detexrmine if the propased amended
complaint fails to state a claim. See, e.g.,, Gem Elec..Capital Corp.
v. Lease Resolutiqn Corp., 128 R,Sd IQZ& 10&5 (7th Cir. 1997).

) ul VRIS IE&ANMYSIS W

" THe Foutth Amendmeﬁt of the U.8: Cbnstitution protects
"[t]l‘ié ri@ht of the peopi*@ {658 securlé f théir persons, houses,
pagets, ahd sitects, & W fitwelisSitable. searches arid dei-
g I Bifﬁﬂa“i'ly, Articd's) 53 of th%‘ﬁlfﬂo‘is Constitittion af-
f@i‘&é“peo}ﬂ ““the right 18 be §éture T tHELF personts, houses,
papers did othek possdssiohy H&éinst ﬁhréasonable séarches,
selziiies, h‘tvaﬁf&ﬁs of ﬁrﬂféw*ﬁ‘“r fhtdrdép ti 't f comi'nunica-
tf&ﬁ’s’ﬁy ehvésdropping devides by othé17 '

We can résolve both the state and federal constitutional
claims by answering the followihg two questions.® First, has

% Smart Meter Awareness challenged the smart-meter program on a
nu,mber Qf other grounds that are not relevant.to this appeal

Iﬁfhofs Stipteme Court applies * “Hitvited lockstep éf;&roam
w}\en hi ;ﬁ)g cdgnate ﬁrovisions' of th\ Mlinots] and federal consti-
tutions.” See, e.g., City of Chiicago'v. “Alexandéd 89 N.B.3d 707, 718 (I, 2017)
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ﬂ}ﬁ@fggnﬁ@ﬁpﬂ ﬁl‘aﬁﬁiblyﬂlégﬁdeﬁlamhe d’ata collection is a
aieh? Séedid) Rt esinchiititeasonable? For the reasons
diats ﬁﬁﬂ%{ Wm‘ﬁn&g‘tﬁag’ thig" ddta. collebtion ‘constitutes' a
search under both the Fourth Amendmient and the Illirois
anstitungp.$ ',I‘h1§ segrch, h0weygr,r}g gsonable. 4

. A The collection of smart-meter dafawtﬁﬂeen%iﬁute mtervala'
constztute,sasearchc« o T L s

”Af tié [Fourth Amendmefit’ 8] very coré& éfaﬂdé the' right
of a thal) to' rétredt’ into his’ owh horhe ard therd'be Hée torfi
unreasotiable government inttlsion.” Salﬁérmdn ) ﬁmtéd
Statés, 368 U.8. 508} 511 (1961) T prbteatré‘n t'hodgh previ-
dﬁsl ’aeﬂ o dommon-law treSpass né’ﬁv encompasses

e B

4 N ., . i

P h 1, M .

- ‘ré “Cabiale sm KE2 26, as,aa( L 2db(s)) Under
io?f i q“ i“‘g%& i durtgvﬂ“l inte%p{i’e ¥ provisioh of th ﬁ
Qanbitititt i thd'sat w‘ay 45°4 sivnitat Providion th the Fedétal c&muw

tutiar abis -m‘m exi§ptional circyistincesSe Caballes; 851 B2 atr
b ttacie e develppitientand applitation of the limited lgckstepap-
progeh), wix fs focuses o two terms: “searches”, and “utireg- .
i MQ ﬁﬁm !f ar in Both dogutients g{’n a?ihalogous fashign.
Nelther ?arty has ”made a case for an exception to the lockstep dochine.”
u&m’ And we see ng reaspn for an gexoegﬂm Thus,.qur: analysis of
tet Am engss’s daim under, the Fourth Amendment alsg re-
sofv@'.f‘f i# cTaitvi u:t}:ieg Artlde X 5 6 of Ilftnois Const hﬁﬁ? %

@g.1,4"1"1 ¢ Tt L) &y, Cea st b )
efer Awate essal c;{lg-stm tmet 5.8re aninya-

sio rof%ahcg t’tnd@ Article], § 2 is %om?sﬂtuti?fx Its certt};zly '
possibtd that this 1s'the dask! Bu i Yl"nnoi% prems cau%t conducté 18-

soﬂameaéss- balaflifig for the ﬁ%ﬁi‘&wowﬁvacy undét the*dame fraliies

work asrseardiés urider thé Féutth ‘Antendment, I re May 3991 Wil Gty

Grand Jury, 604 N.E.2d 929, 934-35 (111, 1992). Even were we to find that
the qbta collection was an invas&pn og privacy as well as a search, our rea-
let ess aI sis for both claimé wduld be the same We therefore de-

M’i
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i of éha hemé madé«;gg,ﬁ#jbl@hy eveﬁmore* sophisti-

el tebhitologh-Kyllosb: byl Shigesr 633 US.-27, 31:02

m)v Ay other'rule wqqlw “etipdd tfﬁéfﬁrivacy guﬂarantéed
by the:Fourtt Amendsetit/ 1d; Hed o di roee

“Where ... the Govelritdi(t 11868 4 'devicé tHAY is not in
geéneral public use, to explote-details of the homeithat would
previously have been unkhowable without" ‘physidal: intru-

sion, the survelllance is 8 ‘search,’ Id. af 40, This pretegtion
rppfiaine in fotce even when the enhancements,do.not allow,
tl}es g\éyemﬂ;ent to literglly peer into the home. In Kyllq, for

ing}tggge, \e intrusion by, v Way of tb,ermael ing g;nﬁ was telas.

ﬁve}y ,cxude-xt §§\Qwed gg, 3the ;:ooﬁ Qysr | e garage and @
Je wall of [a] home were relatively hot compared to the rest
of the home and substantially warmer than neighboring

mﬂm

hg@g&m %\éﬁ plex.” 14, agSO Thed "did not sftow any.

sar
St MW‘ 8 0F windows fo reveaheqnversations or hu-

o éﬁfh%fééﬁ;’tﬁe Suprenie Couit Held-that Taw-enforceineht’
' aﬁrcﬁéd e  Horme Whéﬁ t‘l’fe}’ é’dil‘éﬂéd the‘i'maj 1fnage9

M%ﬁ@ argpr Do it TR I ' Ay
1 THe techiriology -assi%ted datd éaﬂ‘ééﬁdﬁ tﬁat Sritart Meter
Aidrdhess ali‘e ih ¢ig aﬁé ot 2s Heh a8thét fund to be '3
seatch in Kyllo. deed, the g %oup alggess tf?at energy—con—
8 gﬂ’&n‘ & é;éﬁ -ollacted at; ﬁfgﬁéﬁ"ﬁﬁﬂuﬁé h'tteﬁrafs* Peveals
n ””m ople & ﬂome,& whigh peopld are away, whien pégp'le
sle%axsgi eat; ‘wh,at types Qﬁ@pplkmceﬁ are in the homez,nand
when fhosecappliances are used.’ ® 102-1 an 14 ) By contrast
RERTLTR T LR MDA = SO P I k)

s Qinaﬂ Méter’ Awa.reness &irected the qourt t9 academic gtudies ’

hY

deﬁ*\onst'rgting fhe revéaling haftire of gmprf mefet; dgfa cglleded at fff-
teen-minute Intervals, see, e,3, Ramyas Rashed Mohassel et al, supra at

wp j;ktge valls o tl'\e i:)b:M bure” noxicould;

astiviiess Id (quoting SuppiAppy toiPet. for Gert, 39-40).:

"
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Kyllo merely v&vealeﬂ tﬁaf"sméﬂﬁng in-the'home was emit-
tirig-a large amsdiior e:l‘fét@i}i“’(iﬁ rthéafbrm of heat). '

" 1¥'s Wéﬁ“‘:‘~ X % r"&}’%‘w ‘riﬁ"’. Pt "éﬁ t cfat;a must take
sdfrie ﬁlfére”nééE td éﬁaiﬁdﬁ‘ ‘fo ‘Histdficé; that an éccupant is
shOWéfiné, o géﬁﬁg o dlégpin ﬁét ﬁo re gctgd the™ex-
traordmaty ass“é FHgn thit shy f&"“' dart éd tﬁroﬁ h ‘an infer-
ence” Qarmo’c bea dadch T, at 56 ( uogﬁ\ fd. At 4}1’ (S{evens,
J., didsénﬁng» Wha% hoie, the d”ata dolledted by Napervﬂle
can Be wsed to dﬁa%" tHe' exagt i’nFérence thai “’trgubféd the
Colurt in Ryjlly: The law éﬁdfceﬁéﬁf ‘gonc!luded that
hotne’s occupént was usfh aﬁgie Tighes f””" toW "ﬁ‘i’g juana
in hib hguse” fdasecl énine ¢ sive ity ‘h’t Jf bnd ﬁi’
froth the Horhe, I, at 36 Hete oz? 4% ekt i’ﬁéﬁtcé acgn-
clude that an occupant was ysing grow lights fréin inci’e’aiBIy

i triter Yeadings partieularly:if thepower was drawh at .
od;;l Hatith. Ihifdet; the data: bollected by Naperville could.
prévé dven ‘more intrusivie: By dnalyzing ‘the- -etlergy’ con-
sumpmm of afiomme vertime fh corteert with appliance load
profilest for ghow Hghts; Napervilleslaw: enfortement could
“conclfide” that-a résident was usinig: the lights-with more
confidence than those using thermal imagingitould évet hope-
for, With. little effort, they could co;\,d%t this . analysis for
many.homes oves many years, - ST W

- dhder Killo, however, even ar exﬁfemely invaswé tech-
neolegy‘can evade the quraﬁtffequirement ifilt is-"iny general
public use.” Id. at 40. Whilemitore and trvoré energy providers
are encouraging (or iri this cave foreing) their- c;ustomers' o,

LR fo s AR ..
P W g ,é“w ! . 4

478, A.Prudenzi, supra, and ¢ cotdinércially, available products that can
identify whatappliances ara useq in phome and when they are used based
on smart-meter data. See Disaggregation, Ecotagious, httpsi//www.eco-
tagious.com/disaggregation/ (last visited July 25, 2018).

3
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pem}mhe mstallaﬁowomﬁmgt mgters, the meters are not yet
) pewasivﬁthaﬁthey A,il Aito:this classs To bessure, the exact
: § unclear—since Kyllo, the Su-

% qrt‘g' @ﬁ}m ok ;ﬂ%@ L}t kyllo itself sug-
pt the use o teﬁcl;n,rbg ota se gh when the tech-
.ﬁ;fpgy s b otﬂ widely ayaifggé ;}% goﬁtf y used by the
%? See {d. at 39 nﬁ(ggqhng g orma v, Ciraoio,
4 é’Ué % ,213 (1986 tjln a1 age where private'and cor-
m@fqi%ffﬁgm ) the Pul%is» ey igfoufine, it I uireason:
ab g o; reipon qnt to, mg'eq §t l}is marijqana plants were
ngtx;u 01%%4 Iy Pipteg éﬁi ei g of servgd with the na-

pré%;é
&

‘n}, an al Of feet ))% jqurt mgters, by
érgst?i't \?e eens Adle Q?Efé%rgy aportion ofalughly spe-,
C!-?I *e»cv ﬂ rv,uz e g o e e

fa ’Iihe, évex»accelexapng paqe&oﬁztechnplogical development‘
carries serious privady implications: Sntart meters are no ex-
ception Fheirdate, evetswherticollected at fifteen-minute in-
tervals,seveals details:about:the home that-would be other-
wise: unavailable to-gduétnmenti-officials with a physical,
search. Naperville therefore “searches” its residents’ homes
Wh@ﬁixt&@lle@ts thisﬁdatat T A AT

+Bebote continlung e atltibess ohe wrinfde o the'i e‘farch’
analysis. Naperville argues that the third-party doctttfle réfi-
dets:the ‘Fourth- Amendment‘s: protectians: irfelevant: hére.
Under. that dogtrine, a.person surrendetarher -expectatiop of
privagy in information by voluntarily sharing itewith a-third
party. See.Carpenter v. United States, 138 8, Ct. 2206, 2216 (2018)
(citing Smith v. Maryland, 442 U.S. 735, 743-744 (1979) and
United States v: Millery 428'U.8:435,-443-(1976)). Thus, when a
g‘dve‘f'ﬁmént‘ authorit‘y ‘gathiers the htfdrmatlon ftom the tl‘urd

pieyt
% {
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party, it does hot run MI of th@ Fqurth. Amendment, Id. Ref-

: a is d oq‘trine, Naperville argueg that its citizens sac-
riﬁﬁ“ ‘ﬁ’fgﬁ;‘ g{ lﬁ ﬁit of prﬁ?acy hal smart—n\et? data b en-
te ﬁ int“o a tdry relaﬂonahip" to puréf\aSe eleqtricity
from'the city.

By . H LTt .

..-sThis argument..is unpggsuggive As a threshold matter,
Smart Meter Awareness challenges the collection of the data
by Naperville's publicutility. There s no third party. invalyed
in the exchange f Maoreover, were we to assume that Naper:-
villg's public utility was:a third party, the doctrine would still
provide Naperville no. refuge, The third-party doctrine, rests
on “the notion that aryindividual has a reduced expectation
of privacy in information knewingly:shared with another.”.
Carpenter, 138 8. Ct. at 2219, But.in, this context, a choige.to
share data imposed by fiatisme cheice.at all, If a person d@es,
nate—in any meaningful genseé- “voluntarily 'asgume the rigk!
of turning over a comprehensive dossier of physical move-
ments” by choosmm use a cell phone, Carpenter, 138 S Ct.
at 22‘20 (quoting Sﬂ’il‘f%l Myx(f 5. at 745), 1t alSo goes. that a
homé” océuprit doés fiot ‘adstimé’ the risk Of near constant’
moniiorin by chooping to f'nave eiech'icx in het home‘ We
tﬁerefore douBt that Smith ahd Miifer extend this far ‘

Al

T

0 ' M B IR
1, g e s

s This alone renders Ndperville’ s reference to the Eighth Cix cuit's de-
cision, United States v. Mcfntyre, 646 F.3d 1107 (8th Cif. 2011), irfeldvant.
Wheréas here rédidents contest the utility’s inttal collection of the data,
McIntrye challenged law enforcement’s subsequent wartantless collection
of traditional meter readings from the utility. .

/38
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' BYTHERAH colletion is'n veasoHablesenrch,
e eyt VO v T e 8 e . .

,That the didta col ;égtfb’ﬁ cénstitutes a search does not end
oyt inquiry, |

4

1quiFy, Fdleed, “[1fhie olishsfone of the Fourth Anend-
ment s reasonableness.” Fiorida v. Jimeho, 500 U.8. 248, 250
(1991). Thus, if Naperville's search is teasonable, it may col-
lectthe dats' withotit' d'warrdft#Sihce these searchies dre not
peiforthed as part of a erinitfiat investigation, see Riley v. Cali-
foriin, 134 8: Tt. 2473, 2482 (2014), wé'¢an turht immedtately to
an dssesstient of whether they are réasonidblé; “by balanicing
its'intrusiori on the individifal’s Fouirth-Amérdment intérests
against ity prorhotion of legitimaté governmetit interests.”
Hiibel v-8ixth Judiidl Dist. Court, 4208, 177, 187-88 (2004)
(quioting Delatyare v Proiise, 440 U.S. 648, 654 (1979)). Alt-
howgl it this ease; our blatiding begifis with the presump-
tibsh thiat this Warrantiess seditchitduiritedgonable; see Kyllo, 533
U'S. ¢t 0 Naperville's sinart-metér orditiance overcomies this
preésdinption. '+ UL

- igg%sﬁepté crtainly haye a pl:ji\%acﬁy iﬂg,e)if'f{es'txi;;l t}w‘ir‘ energy-
SeHsgmption data. Bt it coflection; even |f routine and fre-
quent—is  far less invasive tf\%p the prototypical Fourth

Atnerdment search of a home, Critically, Naperville condiacts
the search with no’ prosecutorial intent. Employees of the
city’s public utility—not law enforcement—collect and re-

view the data.

In Camara v. Municipal Court, the Supreme Court noted
that this consideration lessens an individual’s privacy inter-
est. 387 U.S, 523, 530 (1967). And though the Court held that
a ‘warfantless, éa{;lgﬁii,tji_sﬁiati'i}é,g homg inspegtion violated, the
Fourth- Amendment in that case, it did.so based on goncerns;
largely absent.from this one. Id. at 530-31. Indeed; unlike-the

search in Camara, Naperville’s data colleétion reveals détdils:
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abwv ﬂ%*ﬁ\ﬁm?a without physmm entry. See id. at 531 (high-
Ifgtirty tﬂ@%”ééﬂé‘tt& vkt doepiersonal and family secritht
posed by pHysld“éf Sty Miokégver; the risk of corollaty prosi
ecution.that | t,rpgp led the th Camara is minimal here, See
141 (noting.that,” n;m;; regulatory laws, fire, health, and hous;

ing cades are enforged by criminal process.”)., To this court/s

kww},e@ggﬁ usihg tao mml‘ Slectricity 18 not. yet a érime An
Naperville. And Napez:v,ille 8, W,,amenﬁed “Smart Grid Cus-
tomer Bill of Rights” clar*@g%thaig the city’s public uility, will
not g;pvid@ customer data to third parties, including law: en-
forcement, without a warrant or court order. Thus,, the pri-

vacy interest at stake here is yet more limited than that at is-
sué in Caviarz, e

et

Of cgqg@e, €yen a, 198%6;4 ,,nrtvacy intexes; must; be
Weigh against the govegr nent's interest in the data collec-
tion, Thatipterest is subgtantialin this case, Indeed, the mod-
ernization of the electrical grid is a priority for both Naper-
ville, (R. 1201, Smart Meter Agreement between Naperville
and the Departmentdf¥in&fgyy, and the Federal Government,
see Smart-Grid, Bederal Energy Regulatory: Commission: (Apr.
21;: 2016); - httpsi//www. {emegmv/mdmstties/electrm/hxdusw
act/smart-grid.aspe - ¢ e B 2

*Smart teters glay a crucial” Yolé iri this trandition. Seé id.
For ifétarice, they allow ulilifiss’ to restore’ 'dtice mdre
quickly when poWe? 'gbél St precisely besause Hhiey provide
energy-consumption data at regular ihfervals. Seg, e.g., Noelia
Uribe:-Bérez:et:al., State of the Art and-Trends Review of Smart
Metering in Electticity Grids;6 Applied Sci,, nos 3, 2016, at 68;
82. Thie metersalso permit utilitiés to offer time-based pricing,-
an innovation which reduces strain on the grid by encourag-
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ing cenaumars to, shift usage away, fx;pm peak demand peri-
ods; [jiin addition, smart mefers seduice, utilities’ labor coste
begauﬁe Kowhe visits are needed less frequently. Id.

Wit fliése benéfits’ sta%ckﬁ tdﬁétﬂér, ‘the government's W
terest it bmatt metets is sighificatié’ G'fﬁem‘hieters allow ubili
fiéd'to rédiicé costs; provide“‘chéaper Sower'to constimers, en:
cauya’g& énéilgy efficiéncy, and rictédse’ grid- stability. ' Weé
hold that thése interests fetidef the city’y seafch retidonable,
where the search is* unre atééf‘toa’iavfréenforcethent, 1s Tind-
mally invas:vé, and pfésents fitﬂwrfsk of cofdllary Criﬂ'tinal
consequerthes - B

We cautioh, however, that our hoIding depends on the
particular circumstances of this cage. Were a city to collect the
data 4t shdftériitervalé, bur cotichision cduld chdnge. Like-
wite, ot corteliuton mifghtt chitigelf thedata was moré édsily
aeé&&%ié ‘cb law eﬁfofe%ént bF "otHd city offfcials outside
tﬁé’t{tmty " gt

S angngow

tharville ‘could have -avaided ‘this controversyﬁand
may-still aveid future uncertainty~by-giving its residentsla
genuine opportunity to consent to the installation of smart
meters, as, many othér ufilities. have, Nonetheless, Naper-
vi}le s waxm;\tless cqllggtion, of it%fgﬁQidﬁntg energy-con-
sumptian dafa sprvives que eview in this case. =
s Bwén whert setto collect readings a‘b fifteen-minute inter-
vals;siitart -meters provide Napervillé rich ‘data. Aetepting
Smart Meter Awareness’s 'well-pled-allegations as true; this
collection constitutes a search. But because of.the significant

Tah tof At ) o

20v

43

[LIRRE
e

A®

87l JO 7| 8bed - 3-/11-0202 - DSOS - NV €52 L1 dUnf L.Z0Z - ONISSTD0Hd ¥04 g3



x? 1"“’"“

W&WW‘YWWW‘WWWAam%tm ey L7

In The Court of Appeals

Af’iﬁ ,ﬂ" mw “l‘l;}E ?UBLIG s%:Rch?E COMMISSTON

AN M2

.. QFSOUTH CAROLINA .
Case No. 2020-001445
Randy and Cheryl Gilchrist
Appellants
v.

Duke Energy Carolinas, LLC
Respondent

CERTIFICATION OF RECORD ON APPEAL

The undersigned hereby certifies that the Record on Appeal contains
all material proposed to be included by any of the parties and not any other

material.

June/Y | 2021 Randy and Cheryl Gilchrist
3010 Lake Keowee Lane

/‘2 (] M eneca, SC 29672
Phone 864.903.0376

Randy and Cheryl Gilchrist U Pro Per/Appellants

Parties of Record:

Honorable Jocelyn C. Boyd, Chief Clerk/Executive Director
Public Service Commission of South Carolina

101 Executive Center Drive, Suite 100

Columbia, SC 29210

Pg. 1 of 2

;Eaargov

WA

8%l Jo G| 8bed - 3-/11-020¢ - O8d0OS - WV €G:2 L1 8unr L.20¢ - ONISS300dd 04




. . X

AR s R I [ ‘ w . ,

! .”m %" \3" ) PSS, , s o C:%’
1?—:' . a . . , M . ‘ O
\‘5‘: . i , ' . ) l m
’?n * ' . _,‘ ‘ ) .,_ ":‘ . 1 ) - : 3
v;;,: Ve S . m
. ' ' kY3 .‘!.'r.? ',') " I " ¢ " . - se D

MRS e T e >
BRI A i o)
I3 : m

g 13 -

py)

.

\ @g\d gl}g diminished pri- m

. ; 0
sonable. We therefore &

il -

‘i lbhve to amend. Z

®

. “ 1

. . o

o

vt N

—

.

c

S

(0]

"‘ i ) W ' —

N

: >

. (6]

w

>

<

K3 M by F 1

¥ T ke [ ' ' (D

.y : O

§ ¥a e —U

‘ 03]
‘ O

' 1
- - N
i o

S

. 2 . ey . L

CEAT A R by 2
N
' N
m
Lt E O LI SRR vy "&'md L. L B Lo T s e N Q_JU
. Ty ot e LT akovp P ke oy . ¢ «Q
N P g ' 5 PN & @
. >
by aty Lt ' N
(0]
(@]
=4
' —
N
. s ¥ oyt oo
P ‘ Co .
. . !
. A - R
”
A .
L~
~ S . Ee, e H R R , . .
d H : CLo
L// _," 4 N M, L v . N
,' ) L R b .
i I
;
SRR /42



i

3y

W
ES
»

’ o ot Q"’~%1J Wellborn, Esq
e ;ﬁ-, Gray Stepp & Laffitte, LLC

) | " C@t\lﬁi‘bm, 8C 29211
Photie: 803, 231.7829

817l J0 /7| 8bed - 3-/11-020C - DSOS - NV €G:Z 2L dunf 1Z0Z - ONISSTD0Hd Y04 A31d4300V

Pg. 20f 2



o, - ; .
>OQ_~m_u4m,_u FOR PROCESSING - 2021 June 17 7:53 AM - SCPSC - 2020-147-E - Page 148 of 148



